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UNITED STATES OF AMERICA
TACOM HEARING
MERIT SYSTEMS PROTECTION BOARD

CHICAGO REGIONAL OFFICE

IN THE MATTER OF:
LEROY J. PLETTEN
vs.

UNITED STATES DEPARTMENT
OF THE ARMY

Transcript 6f the Deposition of CARMA J.

AVERHART, a witness in the abpve-entfilpg cause, taken before

! [t

Jo Gallagher, Notary Public in and for the County of Wayne
and State of Michigan, at 3000 Town Center, Suite 1150,
Southfield, Michigan, on Friday, April 23, 1982, commencing

at or about 2:44 p.m.

APPEARANCES :

COOPER & COHEN, 3000 Town Center, Suite 1150, Southfield,
Michigan 48075; Appearing on Behalf of Leroy J. Pletterd.
BY: STEVEN Z. COHEN, ESQ.

DEPARTHMENT OF THE ARMY, TACOM LEGAL OFFICE, DRSTA-LA, Warren,
Michigan 48090; Appearing on Behalf of United States
Departiment of the Army.

BY: EMILY SEVALD BACON, ESQ.

Also Present: Leroy J. Pletten
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WITNESS:

CARMA J. AVERHART

Direct Examination by
Voir Dire Examination
Direct Examination by
Voir Dire Examination
Direct Examination by
Voir Dire Examination
Diréct Examination by

Ms. Bacon
by Mr. Cohen
Ms. Bacon
by Mr. Cohen
Ms. Bacon
by Mr. Cohen
Ms. Bacon

Cross-Examination by Mr. Cohen

Voir Dire Examination

EXHIBITS

Agency No. 8

Agency No. é

Agency No. 10
Agency No. 11
Agency No. 12
Agency No. 13
Agency No. 14
Agency No. 15
Agency No. 16

Agency No. 17

by Ms. Bacon

10
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12
15
16
18
27
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12
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Southfield, Michigan
Friday, April 23, 1982
2:44 p.m.

PROCEEDINGS

being first duly sworn, was examined and testifiéd on
her oath as follows:

DIRECT EXAMINATION

BY MS. BACON:

Vo R ",

o

Ms. Averhart, what is your position?

1 am presently Chief of Position and Pay Management
Branch.

Howilong have you held that position?

For almost two years. Since July of 1980.

What was your position prior to the present one you hold?
Before that I was a Position Classification Specialist
in the same branch.

When did you first take that job?

I believe it was 1976. I came here in 1975. I had:
another job in personnel for about nine months.

Are you familiar with the appellant in this case;

Mr. Pletten?

Yes.

How did you make Mr. Pletten's acquaintance?

Well, we both worked in civilian personnel when I first
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came here, in different branches. Eventually we ended
uplin the same branch..

In your position as Chief of the Position and Pay
Management Office was he one of your employees then?
Yes.

Are you familiar with his sensitivity and objection to
tabacco smoke?

Yes.

How ‘did you first become aware of his objections to
tabacco smoke?

Well, I believe it was about 1979. Mr. Kator was the
Chief at that time and he notified the people in the
branch that Leroy was sensitive to tabocco smoke and
that we should not smoke in his presence.

You said you had worked there since 1976. Prior to
Mr. Kator informing you of his sensitivity -- prior to
that 1979 time -- had he ever indicated to you his
sensitivity to it?

Not that I can remember.

Was Mr. Kator's direction followed to the best of your
knowiedge?

As far as I know, yes.

The case file at Tab 7 reflects that a letter was sent «-'

dated 27.November 1981 -- proposing Mr. Pletten's

separation for medical disqualification.

.- - — e e e ARG el e e de e e it S e+
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Do you recall sending Mr. Pletten that
letter?
Yes.
Can you give us some background of the events whié¢h led
up to the drafting and signing of that letter?
Well, we had been notified by Office of Personnel
Management that our application for Mr. Pletten's
disaﬁility retirement had been disapproved.

So, therefore, this letter was sent out.
What prompted your filing a disability retirement

application on his behalf?

Wéil, Mr. Pletten had been on extended sick'leave and
there didn't seem to be any likelihood that he would be
returping to.work.

Before we can separate him we have to try
everything possible and application for disability
tirement is one of the things that we do have to try.
After Mr. Pletten had béen put on sick leave did he on
any occasion try to return back to duty?

Yes.
I ask if you can identify this document?
Yes, I prépared that.

MS. BACON: Okay. I move for the

submission of this memorandum to the record, dated

March 20, 1980, as Agency Exhibit 8.
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(Agency Exhibit 8 marked for.
identification.)

MS. BACON: Off the record, please.

(Off the record.)
(Back on the record.)

MR. COHEN: No objection.

(By Ms. Bacon) Did Mr. Pletten on any other occasion
attempt tp return to work?

Yes, he did.

I ask if you can identify this document?

Yes, I prepared this also.

MS. BACON: I would move for the
submission of a memorandum for the record, dated
29 January 1981, as Agency Exhibit 9.

(Agency Exhibit 9 marked for
identification.)

MR. COHEN: I will object to the admission
of the document to the extent that it states as to what
Mrs. Jones informed her as being heatrsay.

MS. BACOM: Objection noted.

(By Ms. Bacon) 'Did you contact the dispensary after you
told Mr. Pletten to report there to be cleared for duty?

Yes, I did. And I was advised that he had --
MR. COHEN: Objection.

MS. BACON: All right. The memorandum can
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speak for itself.
(By Ms. Bacon) At Tab 7 again, your November.27th
letter, you indicate that an Agency filed disability
retirement application was disapproved by the Office of
Persomnel ﬁanagement. Were you involved in the filing
of that disability retirement application?
Well, yes. I initiated it. I didn't do the actual
ptocessing but I requested that such an application be
filed.
What did ysu base that decision on?
A combination of thiﬁgsﬂ' Mr. Pletten's physician had
indicatéd that he had to have a completely smoke-freée
work enviromment., We had attempted to find such an
environment and we could not find one in our Command and
there did not appear to be any likelihood that he yould
return to work unless such were provided.

So I had a job to get done and I needed
one to do it. .
You say that you attempted to find if there was someplace
on the installation that had the kind of environment that
his doctors advised he had to have; am I correct?.
Yes.
Can you identify this document? In fact, these two
documents?

Yes. I prepared these for Mr. Hoover's signature.
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MS. BACON: I would move for the
submission of the DF dated 17 December 1980, unsigned
but for the signature of E. E. Hoover, at this time as
Agency Exhibit 10.

MR. COHEN: T would like to voir dire if
I may.

ﬁS. BACON: Yes.

- VOIR DIRE EXAMINATION

BY MR. COHEN:

Ms. Averhart, did you write this?
Yes.
You wrote it for --
For Mr. Hoover's signature.
-- for Mr. Hoover?

What did you base this document on?
What do you mean?

MS. BACON: I also don't understand the
question.
(By Mr, Céhén) Didlyou base it strictly on a letter
from Dr. Salomon? '
It was a lot‘of things but Dr. Salomon's letter was
certainly the main thing. |
So there were a lot of other things besides that which
was included in the document?

I am reading this but maybe I am reading
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" environment (see enclosed letter)."

. Okay. '

it wrong. It says,
"Jack Salomon, M.D., has advised this

Command that Leroy J. Pletten requires a smoke-free work

Now, were there other things besides the
letter thét prompted this?
Well, there is never one single thing that pfompts an
action so I am not sure what you mean.
Okay. I will question you later. I just --
I had a job to get done and Mr. Pletten wasn't at work
and all sorts of things.
Well, I just wanted to know with voir dire of the document

because it is not my turn yet.

I have to follow the rules.

MR. COHEN: To the extent that it was
drafted bé Ms. Averhart, but retaining any objections
as to hearsay pending Mr. Hoover's appearance, no
problems.

Is this Agency 10?

MS. BACON: The one directed to the
Command Industrial Hygienist will be Agency Exhibit 11
and the one directed to the Safety Office will be

Agency Exhibit 10.

(Agency Exhibits 10 and 11 marked

P P - - o e s
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. Q Do you have any knowiedge of how Mr. Braun prepared it or:

for identification.)

DIRECT EXAMINATION (Continued)

BY MS. BACON:

Q I ask if you can identify this document? .

DA Yes. This was the response I received from the

industrial hygienist.

MS. BACON: I would move for submission ;
of Agency Exhibit 12; the response dated 23 December l980§
from the Agency hygienist.

VOIR DIRE EXAMINATION

BY MR. COHEN:

Q Was this directed to you, Ms. Averhart?
A It was directed to Mr. Hoover.
Q I take it you saw it? It was directed to you subsequeht ‘

to that by Mr. Hoover?

A Right.

Q So you did see it?

A Yes.

Q Are yourinitials on there anywhere?

A No, they aren't. 5

Q So, other than that Mr. Braun has apparently signed his
name to it, you have no knowledge of its preparation or
the circumstances by which it was prepared? ;

A I don't understand what you mean. i

!
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if he prepared it, other than the writing?

MS. BACON: I object to the question. :
i
MR. COHEN: I am voir diring the document.

2

BACON: Yes, I know you are.
MR. COHEN: I have a right to, Counsel.
MS. BACON: Well, ask a question she cdn
understand then.
(By Mr. Cohen) Well, if you don't understand a question
ask me and I will rephrase it.
Other than the fact that it says "Edwin F.
Braun" did you see Mr. Braun write this?
No, I didn't see him write this,
Did you talk to him about this?
I really can't remember.
Did you talk to Mr. Hoover about this?
Yes.
You did? Subsequent to his receiving it?
Probably.
Do you Enow if Mr. Hoover talked to Mr. Braun about this?
No.
Do you know if Mr. Hoover knows that Mr. Braun wrote this?
No.
Do you know anything about this other than the fact that
you received it at one time?

I know that it came in and it was signed by Mr. Braun and
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I received it.
All right.

MR. COHEN: I object to the admissich of
the document except for the limited purpose of her

having received it,

I would submit the document can be admitted

to show that she received it and read it. But as‘to the
content thereof I would consider it heatsay.
Is this Agency 12?7 .
MS. BACON: Yes.
(Agency Exhibit 12 marked for

identification.)

DIRECT EXAMINATION (Continued)

BY MS. BACON: .

Q

Can you identify this document?

Just to save time, I would suggest that
it could be admitted under the same objection as the
previous objection.

THE WITNESS: Yes, I recognize this.

MR. COHEN: Previous .objection.

MS. BACON: I would submit Agency Exhibit
13, which is subject to the sarme objection as made to
Agency Exhibit 12. This is a DF from the Safety Director
dated 29 December 1980.

(Agency Exhibit 13 marked for
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Q

idéntification.)
(By Ms. Bacon) Wow, you testified that when you got those
responses baék from Safety and the industrial hygienist
that you read them.

} And that previously you had testified
that you had wanted to check out to seé if there was an
area on the Command that would meet his doctors' require-
ments.

Based on your review of Agency Exhibits
12 and 13, in your view was there an area that you could
bring him back to?
No, there -was not.
Can you identify this document?
Yes. This was signed by me.
MS. BACON: I would submit as Agency
Exhibit 14 a letter to Mr. Leroy Pletten from Carma J.
Averhart, dated 24 February 1981.
MR. COHEN: No objection. 1Is that Agency
147
MS. BACON: Yes.
(Agency Exhibit 14 marked for
identification.)
(By Ms. Bacon) Ms. Averhart, in the body of this letter
you indicate that if Mr. Pletten has any comments or

input to make as regarding the filing for disability
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application, he has a right to respond to your notifica-
tion; correct?

That's correct.

Did Mr. Pletten.ever make a response?
Yes, he did.
I ask if you can identify this document?
Yes. This is Mr. Pletten's response.
MS. BACON: I would move as Agency Exhibit
15 a letter to Zarma J. Averhart from Leroy Pletten,
dated March 12, 1981.
MR. COHEN: No objections.
(Agency Exhibit 15 marked for
identification.)
MR. COHEN: Off the record, please.
(Off the record.)
(Back on the record.)
(By Ms. Bacon) In your reading of Mr. Pletten's feSponSe
did your reading of the letter indicate that he did not
want a disabilicy retirement filed for?
He indicated that he did not want one, right.
Was his response considered in the making of the decision
to file a disability retirement for him?
Yes, it was. However, there wasn't any new information
in his response.

Was Mr., Pletten informed of this decision to file.for him?

2 e et 4 e e el A e mmaa
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BY MR. COHEN:

as to the contents because it is a letter from Mr. Hoover

Yes, he was.
I ask if you can identify this letter?

I do not ask this witness to identify it

I submit it at this time only for the purpose of
Ms, Averhart's testimony to the fact that he was informed
of the results of his objection to the filing and the

fact that the filing was made.

VOIR DIRE EXAMINATION

>0 >

No, I did not.

.would like to 4ddmit it at this time, okay? You can object

Ms. Averhart, did you write this for Mr. Hoover?

No.

Pardon me?

MR. COHEN: May I suggest this is an
inappropriate time to enter it into evidence. Why don't
we wait for Mr. Hoover? He will be testifying. |

MS. BACON: Yes. He will be testifying to
it in the bulk of his testimony.

In order to keep the record straight I

to it again the next time it is referred to.
*
MR. COHEN: I object for the reasons
stated. It may be admitted.

Well, let me ask this, Ms. Averhart, before

— —— . Aokt — - — A b ket e fuies b 3~ himes Saalall s bbemr sa —
P, - — . o
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I go any further. ‘
(By Mr. Cohen) Did you have knowledge of this? Did you
get a copy of this?
Yes, I did. I was aware of the letter.

MR. COHEN: For the limited purpose that
she was aware of it I will admit it.

MS. BACON: I submit then as Agency
Exhibit 16 a-letter.to Mr. Leroy Pletten from Mr. E. E.
Hoover, dated 9 Apgil 1981.

' (Agency Exhibit 16 marked for

identification.)

DIRECT EXAMINATION (Continuing)

BY MS. BACON:

Q

Did yﬁu ever receive a decision back from the Office of
Personnel Management?
Yes, we did. We were informed that his application had
not been approved.
Can you identify this document?
MR. COHEN: Counsel, that's part of the
record. |
MS. BACON: Pardon?
MR. COHEN: That's in the tabbed record.
MS. BACON: Can you point it out to me:
MR. COHEN: Let's go off the record for

a minute.
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(0ff the record.)
(Back on the record.)
Q (By Ms. Bacon) Tab 8 of the Agency's response, I ask you
if you can identify that &ocument?
A Yes. This was the notification we received from the
Office of Personnel Management.
- Q To the best of your recollection, when. did you receive tﬁat?
A I believe ié was in October.
Q What action did you take'upon being notified that the
' OPM action or that OPM in fact had disapproved the
' Agency-filed disability application?

' A I discussed it with Mr. Hoover and decided to remove

P. Mr. Pletten for a medical disability.
= Q I ask if you can identify this document? l

A Yes, I prepared that. '
1 MS. BACON: I move for the submission as Agéncy
i Exhibit 17, a DF entitled '"Request for Separation Due to
i Medical Disqualification,'" signed by Carma J. Averhart.
v MR. COHEN: No objection.
weoo (Agency Exhibit No. 17 marked -
i for identification.)
¥oQ (By Ms. Bacon) I think you have already testified to
- this before but I would like to go through it again.

Why did ydu go through the disability

retirement application?
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BY MR. COHEN:

-steps as I understand them.

l

Well, before an employee can be separated for medical

disqualification the Agency or the employee should file g

for a disability retirement. It's part of the procedural'
|

4
i
t

Now your request 'is dated October 19 and the date of the
ﬁroposed separation action is November 27. Can you
account for the time lag at all?
No, I can't. It was really out of my hands after I made
that reqﬁest.
So somebody else would be in charge of all the technical
procedures in establishing and making sure that you have
the proper grounds and that sort of thing?
That's correct.
Who would do that?
That was Mrs. Bertram in the Management/Employee Relationsg
Branch.
MS. BACON: I have no further questions
at this time.
MR." COHEN: May we go off the record for
a minute, please?
(0Off the record.)
(Back on the record.)

CROSS-EXAMINATION

Q

Ms. Averhart, if I ask you a question that you don't
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understand please stop me and ask me to clarify it so

that we don't have any misunderstandings of information.

I am particularly interested in the
documents that have been submitted by the Agency and I
am going to ask you to refer to them. I am going to try
and keep the numbers straight.

What date did you become involved with
Mr. Pletten's case, if you recall?
I am not sure of the exact date because I was Acting Chief
for a period of time before I became the permanent super-
visor. So sometime around the beginning of 1980 I believd.
All right. We'll use that as an approximation.

Were you familiar with prior decisions in
Mr. Pletten's case? |
I became familiar with them. 1It's hard for me to pinpoing
an exact time and séy I was familiar with something at a
given time or not.
If I were to refer you to Col. Benacquista's reactions to
various grievances of Mr. Pletten back in October of 1980
and July of ‘1980, would you have been familiar with those?
It's possible. I don't know. I’m~ﬁot always made aware
of everything that someone else has decided.

MR. COHEN: I inform you, Counselor, that
I will have copies made of this. I don't believe it is

in the record.
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MS. BACON: Yes, it is.

MR. COHEN: The October 6 letter?

MS. BACON: Yes.

MR. COHEN: Can we go off the record for
a second?

(Off the record.)
(Back on the record.)

(By Mr. Cohen) I refer you to Agency Exhibit No. 5,

Are you familiar with that?
I've seen this, yes.
Had you seen it before you took any actions with regard
to Mr. Pletten?
What do you mean by "any actions'?
Well, when did you get it, first of all?
I didn't.get it. 1I've seen it.
When did you see it?
I have no idea.
Was it before or after you proposed his removal?
It would have been before.
How much before?
I have no idea.
Would that letter have affected your judgment in terms
of your treatment of Mr. Pletten's case?
No, it would not.

Why not?
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Because I am ab_e to separate someone else's opinion -

from my own.

But the Cblonel's opinion, of course, is based on the
information supplied by his subordinates; isn't that true{
I have no idea what the Colonel's opinion is based on.
Let me understand something.

The Civilian Personnel Office doesn't
provide information and guidance to the senior officials
like the Chief of Staff?

Civilian Personnel Office certainly provides information
to a lot of people. But the way the grievance procedure
works, depending on when the grievance was filed, I may
or may not have been involved in it. And even if I am
involved in it I am only involved at the initial step

and not at the Zinal decision-making step of Mr. Pletten's
or anyone else's grievances.
But,obviogsly,izlthis circumstance you recommended removall.
You were involved in triggering the final step in his
circumstance; aren't you?

Right. But that was totally unrelated to a grievance. It
was based on other considerations? I did not suggest a
removal because of a grievance.

The reason I suggest this is that I am somewhat confused.
Agency Exhibit 5 indicates that as of October 1980 the

Command had taken a position with regard to a health or
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. I don't remember.

safety hazard and had indicated that they would not be

taking any further actions.

In addition I point you to July 24, 1980,
Exhibit No. 4 proposed by the Agency. That exhibit
indicates that the Agency is no longer going to consider
furure correspondence from Mr. Pletten and that they have !
made a determination --

MS. BACON: Objection. I think you are
readi;g that out of context.

MR. COHEN: Excuse me. I will rephrase it,
Counsel.

(By Mr. Cohen). That letter states:

"As the above stated issues are already
under consideration, the Command will no longer respond
to.your future correspondence concerning these matters.'

- That is referring éo Mr. Pletten. And it
says in the text, if I am not mistaken, that they have
attempted to acéommodate. |

""Is.complying and will continue to comply
with regard to banning smoking and maintaining an equit-
able balance."

Are you familiar with those documents?

I have seen this 1etter.‘

When 'did you see this one
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You don't remember.
The question I ask is why did it take so

long for you to send Agency Documents Nos. 10 and 11

when the Colonel said that he wasn't going to do anything

more for Mr. Pletten with regard to compliance?

Why did those things come out all of a
sudden? i
I can't really answer that question because I didn't do
it based on the letter sent by someone else.
Who directed you to sénd this compliance letter?

Which compliance letter?

' The one that Mr. Hoover signed supposedly; "Appropriate

Work Areas for Leroy J. Pletten," 10 and 11.
| MS. BACON: If you will rephrase your «+-

MR. COHEN: No, I won't,

THE WITNESS: All right. I was not
directed to éend these. I was attempting to find out
what ﬁy options were in the face of having a mounting
workload and no employee to carry out the work. I was
advised that there are certain @rocedures that we go’
through.

We try to accommodate the employee. We
try to find out if there is a place they can work, if
there is a job the employee can do. And this was what

I was attempting to do.
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Who informed you that that was what you were supposed
to do?

The regulat;ons and the Advisor of Management-Employee |
Relations Branch.

So if this wasn't done before it means it's something
that should have been done prior to your December 17, 198Q.
letter, if there was an issue of this before:; is that
correct? |

We had been attempting to find something that Mr. Pletten
could do but is nhot just can he do the job or what is he
qualified~to do, but is there anyplace that he can do
them.

No, I understand. Buf it seemed to me by the way that

it is a very legitimate request and makes sense that you
send such a document. But why was it so long in coming?
If all this had started well into 1979, why did it take
almost a year or year and a half to make such a request?
Well, I don't know. I can't say that such a request had
never been made, whether it was in writing or wverbally,
but at the time Mr. Pletten first brought his condition
to our attention it wasn't known whether it was going to

be permanent or temporary.

What made you think that Mr. Pletten couldn't return to
work?

His physician's statement.
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All the physicians' statements or just one of them?

I don't know about all the statements. I've seen at

work environment.

Do you have a file that indicates what you considered?
Do I have a file of what?

Do you have a file that you used in considering

Mr. Pletten's case, that you kept?

Yes, I have materials that Mr. Pletten supplied me from
his -~

Do you have a case file called Leroy Pletten?

No, I don't have a case file called Leroy Pletten. 1
have information related to Mr. Pletten's case.

Where would that be kept?

In my office.

Do you have that with you?

No.

Do those documents differ from the ones before us?

No.

Not at all?

I have some notes to myself that we don't have here but
I don't know what kinds of information you're looking for.

MR. COHEN: Can we go off the record for

a minute?

(Off the record.)
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(Back on the record.) ‘
Coming back on the record, we had a long discussion
with regard to the availability of documents.

Ms. Averhart had indicated that there

were some personal notes that she may have had in a file
and they were not produced here.

I have asked Ms. Bacon to produce them.
The agreement that we have reached is tentatively as
follows. On Monday, when we resume depositions for

trial, Ms. Averhard will have supplied Ms. Bacon with

whatever files she has.

MS. BACON: I would correct you right now.
If we are starting at 8:00 I will be coming directly here,
I will not be going to tﬁe office so it will have to be
at a later date than Monday. Monday afternoon or early
the next day or whenever.

MR. COHEN: Well, at some date whén these
matters resume Ms. Averhard will produce her files to
Ms. Bacon and they will be submitted subject to the

objection of Counsel; to Ms. Bacon's subsequent objections.

I1f she has a problem letting me look
through the- files on behalf of Mr. Pletten, we have agreei
to contact Mr. Manrose of the MSPB for a ruling as to

whether the ‘documents should be provided or not provided.

That is how we left it, so I presume that

Lo s e e e a—
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will happen.
(By Mr. Cohen) Let's talk about the disability reéfre-
ment because I now have some copies here.

I would like you to identify this if you
could.

I don't recognize it.

~ You don't?

No.
You don't. recognize it. Do you recognize the form?
I recognize the form, yes.

VOIR DIRE EXAMINATION

BY MS. BACON:

Q

ro Rl

Have you ever seen this one with this writing on it beforée

No. I don't recognize this one.

Do you know who wrote this?

No.

Do you know if it came from the Office of Personnel
Management?

No.

Is any of the information on it filled in?

Yes.

Is this form typed?

No. It is handwritten.-

Do you know who made the handwriting on it?

No, I don't.

-
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Do‘you know if anybody from OPM made the handwriting on
it?
No, I don't.

MS. BACON: Well, I would object for
its admission.

MR. COHEN: I haven't moved for its
admission,

MS. BACON: Okay.
(By Mr. Cohen) You have never received that in your
experience with regard to this case?
No.
You have never seen the document before}
No.
Hypothetically, if I were to tell you that such a
document was received by Mr. Pletten, pursuant to a
Freedom of Information Act request, and that the document
indicated that no reasonable accommodations of his
circumstances had been shown, would that click in your
mind as to anything you had been told by anybody at the'
Command with regard to Mr. Pletten?
No.
You have never been informed by anybody from OPM -- have

you had any discussions with OPM? Let me ask that,.

No.

You never contacted them at all personally?
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11 A No.
2} Q Other than the written request I take it?
3{ A I don't actually process the written request.
.42 Q Who does?
5% A A Technical Service Office representative.
Gi'Q Who would that be?
7ﬂ A It would have probably been Mrs. Blevins.
8: Q And in your estimation she would have in all probability
9| have processed the disability papers?
101 A Yes. |
11y Q You indicated earlier in your testimony that before --
12 I think I can quote exactly.
13 "Before we separate someone we have to
14 try everything possible."
15 Is that what you said before?
161 A I probably did.
171 Q Was it your intention to separate Mr. Pletten before you
18 had authorized the ''go ahead" for disability retirement?
191 A I can't separate Mr. Pletten. I wanted to get a job done
20 and I waﬁted to find out what my options were and what
21 the requirements were.
—
221q Well, why did you earlier say that ''before we separate
21 | someone we have to try everything possible'?
23 1A It just came out like that.
2 "6"";;_}usc came out like that. And you had no intentions in’
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'So you were understaffed?

taking these actions to separate Mr. Pletten? You only

|
wanted your job done? ‘ {
Mr. Pletten was already not there. Mr, Pletten has not %
physically been there since I have been the supervisor.
But he hasn't been separated from the Federal Service yet]
has he? —
But I am saying that he was not physically there to do
the job.
Did you ask for a manpower increase in your bailiwick
there as Chief of the Branch?
Let me explain something to you. We had five people
there to do the job. Mr. Pletten represented 1/5 of my
work: force.

I understand.

And wﬁen he left -~

So I was grossly understaffed.
Did you méke a request from your superior for an additiona
person, notwithstanding Mr. Pletten's status?

I always request additional people, continually.
Why?

Because I need them to get the job done.

You always need people? I mean, when you say 'continually
I --

At that time we were more critically understaffed than at !

1
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any other time since I have been there, okay? So I
am continually asking for more people.
When Mr. Pletten left it was a significant
loss.
Mr. Pletten had been gone for a long period of time by
this time, hadn't he?
Yes.
Let me understand. If Mr. Pletten were to be severed
from the Service and you were to be successful in this
action against him would that promote your getting
another person into that position?
If Mr. Pletten was not in a space, right. Then I could
hire someone else to take his place.
Am I to und;rstand -- and maybe I am getting this wrong.
Am I to understand that the main thrust and reason this
is being done is to free up a space so you could hire
somebody?
No. That is not the main thrust.
Why isn't it? It seems like it.
The main thrust for me is to get my job. done.
Mr. Pletten did not appear to be returning
to work and I don't understand the rationale for having
someone on the rolls who does not appear to be ever be
coming back.

Well, what does being on the rolls cost the government?

i
!
f
I

'
|
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I don't know.

Does it cost them anything to your knowledge?

I don't know what it cost the government.
Were they paying Mr. Pletten? i
Mr. Pletten was in a sick 1eéve status so he was entitled
to use all of his sick leave.

And did you check to see if he had used all of his sick
leave?

Yes.

Had he?

He finally used it all by -- I am not sure of the date --
December of lQSb or somewhere around there.

December of 1980 and here we are in 1982; are we not?
Yes, we are.

Okay. And it was an extended period of time between the
time he no longer had sick leave until the time you
startedthé administrative actions, wasn't it?

I don't know which administrative action you mean. '
Well, let's talk about the application for disability
retirement. When was'that made?

I can't remember all the dates.

Well, let's see.

April of 198l. |

April of 1981. 1It's almost a year ago, isn't it?

Yes.
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I don't know what other moneys you are talking about. I

So it has been a year ago that you applied for the
disability retirement for Mr. Pletten. I mean, I don't

understand why it took that long a period of time.

Do you understand the thrust of my question,
i

Ms. Averhart?

I guess not.

All right. You knew for a year that he was not getting

sick leave -- excuse me. You knew since December of

1980 until April of 1981 that he was not getting any sick

leave, correct?

Yes.

Was he receiving any other remuneration from the Federal

Government at that point?

I don't know.

Did you check?.

I don't know what other remuneration he might be entitled

to. He was out of sick leave and he was out of his

annual leave. And those are the only two things that I

wouldlreally be able to find out about, |

Did the Pay Office tell you that he was receiving anything
Did you ask Mr. Hoover? 1I'm sorry, let me

ask it this way. Did you ask Ed Hoover if he was getting

any moneys at all from the government?

think he is entitled to sick leave and annual leave. And

-
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he used those.

And you testified that he had used all those.

That's right.

Does that get replinished?

No, it does not.

All right. Then he had used up all his entitlements?
The ones that I was aware of, yes.

Did you ask.if there was anything else he was getFing? |
No.

No, you didn't. Can we presume that Mr. Pletten was
receiving not dime one from the Federal Government, from
what you just testified?

I don't know what Mr. Pletten was receiving.

But based on your investigation you didn't think he was
getting anything?

I wasn't investigating to see what kind of money

Mr. Pletten was getting.

You obviously went to the p;int where you knew whether

he had annual leave or sick leave.

That's right, because I am responsible for managing that
for the employees in my branch. And if an employeé is
on extensive leave I ;hould know about that. I should
know how their leave balances are. oo
And all this being the case, if he wasn't costing the

Government anything by just being on the rolls, would
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things happened.

Did you write something to somebody saying, "I've got this

'You just didn't. Did you discuss it with Mr. Hoover?

his being on the rolls have been the sole preventative
for your getting another person into his position? |
No.
Could you have gotten an additional person in your branchg
even with Mr. Pletten on the rolls?
Possibly.
Possibly. - You seem hesitant.

Why would it be possible as opposed to
definite?

Well, I just can't remember all the details about when

Yes, I could have gotten someone. I could
have justified it by Mr. Pletten's not being there, okay?
All right. Did you attempt to do so?

Yes. " *~
Do you have documents to support that?

Probably not.

guy who is out forever and I need somebody'?
No.
Why not?

I just didn't.

Yes. I discuss my staffing problems with Mr. Hoover.

And what did Mr. Hoover say?
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"All right. Why didn't you do it if you were so pressed?

I don't remember. You act as if all of our discussions

centered around Leroy Pletten.

No. I know that you have been called for testimony on
Mr. Pletten's matter and have been alerted that you are
going to be discussing Mr. Pletten. And I expect that
some of the memories will come flooding back to you.
Well, I am doing the best I can.
I understand.

But it seems ludicrous to me that the
Command would not -- that you would not have made a
request for an additional person if your need was so
large and explained the circumstances regarding
Mr. Pletten.

Do you understand my question?

I understand your statement.

I don't know if I can put this into context but, in
asgsessing my staffing needs, I look at a lot of things
and I have'prepared all sorts of budget justifications
and staffing justifications; almost on a quarterly basis.
| Mr. Pletten's absence was one of the
factors that entered into this but I didn't prepare
anything that solely centered around replacing Mr. Pletten

What position did Mr. Pletten have, if any, with regard to

your budgetary considerations?
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. poor management to have somebody just sitting out here in

Well, when he was on the rolls he was being paid.
But at the time you made the decision to apply for
disability retirement he had been off the rolls for five [
months.
He was on the rolls but --
But he was off the payroll.
-- he was off of leave. Right, he was out of leaée;
He wasn't getting paid was he?
Right. And he didn't appear to be coming back to work.
Well, if that was the case, why didn't you just indicate
or why didn't you ask somebody, "Give me somebody owing
to the circumstance'?

Why did you recommend this disabilify |

retirement?

I don't know if you've ever been a manager but it is

limbo neither returning nor being separated. I mean,
they are just sort of there. They are not working but
they are just over there.

If a personlis disabled for an extended period of time
are you telling me that you'd do something with them one
way or the other? You would either get rid of them or
do something with them?

I am saying normally the physicians provide you some

prognosis on when they .are going to be able to return and

- ain,
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if they are going to.be able to return.

And, based on Mr. Pletten's physicians'
étatements that he had to have an absolutely.smoke-free‘
work environment and based on the information I ‘
received frbﬁ our indﬁstrial hygienist and the Command
medical officer that we could not meet those requirements,
it did not apéear that he would be returning.

What information did you get from the Command medical
officer?

That Mr. Pletten was not fit for duty until he could be
cleared by his personal physician to work in our
environment. . ‘
Did you read doctors' records from Mr. Pletten? i
No. What do you mean by doctors' records?
I'm sorry. Mr. Pletten's doctors' letters. '
Yes, I have'réceived some copies of his doctors' records.
Did you receive all the .letters?

I have no idea.

Did you ask Dr. Holt if you had received all of the :
communications?

I contacted the dispensary at various pefiods of times '
to try to be sure that I had all the information. But

I can't say that I personally talked to Dr. Holt to say,"
"Did you éive me eQerything?"

Did you talk with any of the doctors that signed the
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letters for Mr. Pletten?

A No.

Q Why not?

A Because I rely on the Command medical officer to make
that kind of determination.

Q And to make that kind of contact?

A Well, whoever. I don't make the contact with
Mr. Pletten's physicians.

Does anybody? Do you know?

A - I have no idea.

Q I mean, in your position, aside from dealing with
management problems concerning Leroy Pletfen, what is
it that your branch does?

A We are responsible for making sure that employees'
positions are accurately classified and that organiza-
tions are properly structured.

Q In order to do that don't you sometimes have to go do
the legwork yourself?

A We go out and visit the organizations, yes.

Q  To make sure what they are telling you is accurate; is

that correct?

A Yes.
/_\
Q If there is a conflict in statements from somebody in

one of the organizations, you resolve the conflict?

A We try to get enough information, yes.
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Q So if you had éhe responsibility of resolving a conflicé
between two doctors' letters I presume you would investi-
gate further and contact them?’

A No. I don't see that I can resolve a conflict between
two doctors.

—————

Q No, I am not saying that'you could. But, if you were in
a position where you were trained in that area with
regard to medicine, that would be good management?

A I don't know. I don't know what I would do in another
area, | |

Q All right. Would it be good management to make thorough*

investigations of any conflict that comes before a i

manager? i
© A It would depend on what the conflict consisted of. ;
Q Would you agree with the statement that the most S

i informati?h is always the best for a decision maker?

A I would agree that the most pertinent information is =
the best. A lot of information is irtelevant. - !
Are you familiar with Afmy Regulation 1-87?

Is that the one on smoking in occupied buildings?
I don't know, is it? B
I think that's the one. '

All right. And you are familiar with that?

If that's what it is.

o Lo o Lo O

That is what it is. When did you review it first?

Ak ma ma den oae A ek P .
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I have no idea.

Did you know about it before Mr. Pletten's case came up?
No.

Had you ever been briefed as a supervisor about it?

I was not a supervisor before Mr. Pletten's case came up.
When you were made a supervisor did the Command give you
any direction as to smoking inside the buildings?

Agaiﬁ, this is another area where I am not sure what
happened first. I had begun to get involved in

Mr. Pletten's case as an Acting Supervisor and I became
aware of the regulation somewhere in the firét part of
1980. |

Did you seek additional guidance from anybody else
within the.Command Personnel Office as to those regula-
tions?

Yes.

From whom?

From Mf. Hoover.

Anybody besides Mr. Hoover?

I probably talked with Mrs. Bertram about it too.
Basically they found whatever information you needed?
Well, they provided the regulation. I don't know what
other information you are talking about.

Do you know what the definitions of smoke are, for

example?
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Of smoke?
Cigarette smoke and the contents of cigarette smoke?
The only definition I am aware of is what I would
consider an ordinary definition of cigarette smoke.
All right?
When you smoke a cigarette it produces smoke.
But you didn't go into the details of any toxic nature
of the smoke?
No.
Did you seek guidance from the medical staff with regard
to cigarette ‘smoking?
I don't know what kind of guidance you mean. !
Did you asg them for information about cigarette smoking'
and its effect on employees?
No. ‘ ' 5
Did you take a poll or a survey of your employees to '
determine if cigarette smoking bothered them? ;
No.
Do you yourself smoke?
Occasioﬁally.
Occasionally. How long have you smoked for?

MS. BACON: Objection for the record as
irrelevant. Go ahead.

THE WITNESS: Oh, I don't know. Off and

on for a couple of years; three years, four years. I

- ——
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don't know. I smoke very seldom. |
If it bothers somebody I take it you put it out?
Normally I would ask someone before I smoked if it would
bother them.
And if it did bother them what would you do?
I wouldn't smoke.
Did you have the power in your branch, the authority as
the Chief, to ban smoking in the branch?
That would normally not be a branch level decision.
I had testimony from Mr. Kator, your predecessor, who
indicates that he had such power. Do you still agree
with that?
He coul& have had such power. But at the time I became
Chief, Leroy's cases had started and, at that time, I
would not have made a bf;nch level decision like that.
Do you have tﬁe power now to ban smoking now that'
Mr. Pletten is removed?
I really don't know. I haven't thought about it in terms

of a power.

'v/fQ“’“ﬁg you have any objections to banning smoking in the

i
branch?

I don't have any reason to ban smoking in the branch
right now.
Presuming Mr. Pletten were reinstated, would you have any

problems banning smoking in the branch?
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A If it were required I suppose I could do that;
Q What if it were ﬁot required per se?
A Then I would have to think about it.
Q Have you thought about ité
A No.
Q You haven't surveyed any of the employees as to their
positions on the issue, have you?
A No.
Q Has anybody else complained to you about the circumstancés?
A No.
Q How many people in your branch smoke?
A I don't know. ﬁaybe four or five.
Q Out of five or six? !
L A Well, the branch has grown since Mr. Pletten left.
Q Since the time you took this action with regard to
L retirement? '
- A Yes. !
. Q Irn other words, you got replacements?
! A Yes. |
Q How maﬁy ?eplacements did you get?
A I didn't get replacements. The program has changed and
b we have more people now.
K Q Your staffing crisis is over?
~ A No, because we have more to do.

How many people do you still need?
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A I don't know.
Q Well, your position is management. Do you need one
person more or two persons more?
A I don't know.

[

Have you made requests for staffing?

I thought you said you always made them?
I continually make requests but I have not made a recent
request for "X" number of people.

2 Q When was the last time you made a request?

>

Right now I am working on a request to get outside .

assistance, not to hire people.

Q Is there any reason you haven't made a request to hire ;
e people inside?
s A There are not a lot of people who are qualified for the
in job. ' . : ;
P- Q If Mr. Pletten were available would you hire him? !

in A If Mr. Pletten's physician said he could work, yes, I
would consiaer him.
b Q And it was your impression from reading the letters from®
AN his doc£ors that he was denied the ability to work?
. A It was my impression, based on his doctors' letters
and our Command medical officer, that he could only work.
: in a smoke-free environment.

And it was my understanding that limiting'’

- . e alasd e s e
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smoking in one branch would not meet his requirements.
Did you ever consider directing him to come back to work?
No.
Why not?
Because if it is a health problem I am not going to ask
someone to come to work whose doctor says they can't
work in that environment.
And has Mr. Pletten stated to you that the doctor did
not say that he couldn't come back to work?
I don't know if he ever phrased it that way. Mr. Pletten
has said that he is ready to come back to work bﬁt he
has not been clearea by his physician or the Command
medical officer as far as I know.
I just asked you, '"Did Mr. Pletten ever tell you that
he had doctor's clearance to go back?" And you stated
that you don't remember him saying that?
I don't think that is exactly what you said.
Allhright. What did I say then?
I don't know. But I don't know if that's exactly what
you said.

MR. COHEN: Can we have that read back? ,

(Question read Sack.)

(By Mr. Cohen) I understand your confusion now. It is
not exactly what I asked.

I asked you earlier if Mr. Pletten had
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told you that the doctors did not say that he couldn't
go back to work and you said that you didn't remember
that,

And I now note in Agency No. 9 that what‘
you said was '""Mr. Pletten appeared and said that he could
report for duty."

Okay.

Now, did you ask him anything further than that which

is contained in document Agency No. 97

No. This summarizes what happened that day.'

With Mr. Pletten stating that he had a doctor's

clearance and you having based previous conclusions on
the basis of letters that say he could not return, did
that point out to you the concept that there may now be

a change in status?

Well, that is why I asked him to get a doctor's statemént
and take it to the dispensary so that he could be cleared
to return for duty.

Owing to the fact that he didn't, -- I understand that

he did not, basgd on your statement -- did you then e
write to his doctors?

No.

Did you ask Mr. Pletten to write to his doctors?

No.

You didn't? Why not?

[P oS
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I told him to get a doctor's statement.

Now that you had a clearer understanding that there was
other information why didn't you seek it?

It didn't sound to me as if there was other information.
Leroy was saying the same thing he's been saying all
along.

Well, Leréy said tﬁat he had a doctor's clearance in
order to return to duty.

No. Leroy said he didn't need a doctor's statement
since he wasn't sick.

Your testimony here in Agency No. 9 says at paragraph 2,
sentence 2:

""He stated that he had a doctor's certif-l
icate from 20 January, and that it cleared him for duty.“
I'm sotry, you're right. And I told him to take his
certificate to the diépeﬁsary.

Assuming that he did not, did you inquire further from
his doctors?

No.

Didn't you ha&e a conflict as to what the circumstances
were with regdrd to his condition?

No. It was my understanding that if Mr. Pletten was able
to return to work he knew the procedures. He knew that
he had to get a doctor's statement and that he had to be

cleared by the dispensary:
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When did you make the épplication for disability
retirement? Was that in April?
I guess it was: April.
That means that some three months after this memorandum
for the reéord you made an application for disability
retirement for Mr. Pletten; is that true?
Yes. The Agency did.
At your direcfion?
At my réquest.
With the knowledge that he had a doctor's certificate
or the knowledge that he had represented that he had a
doctor's certificate indicating that he was healthy?
And you applied nonetheless?
Mr. Pletten did not take a certificate, if he had it;ito
the dispensary.
‘I didn't ask you that. You made a statement to the
Office of Personnel Management applying for Pletten's
disability retirement when you had reason to believe,
at least from his mouth and that you had not verified,
that he indeed could work and was not disgbled?
Well, if he had such a certificate I assumed he would go
to the dispensary with it.
You made the application for him, he did not, why didn't
you check?

I had told Leroy what he had to do and he chose not to
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do it.

Q You told me previously what you had to do, and that is
overturn every last shread.. Before we separate we have
to try "everything possible." And you have obviously
not done everything possible; isn't that cofrect?

A Well, I suppose it would depend on how you interpret
everything possible. I told Leroy specifically wﬁat he
had to do and he did not do it.

I ask you to look at Tab 2-D, plus a couple, at a

notation from Bruce Dubin, D.0. It is typed out at

the bottom. Are you familiar with that?

I don't know if I've seen that or not.

You've never seen it?

I don't recall seeing this.

Q Now that you've seen it, doesn't it do something to
your opinion as to whether he needed a reasonably free
area or an ‘absolutely smoke-free area?

A It doesn't do anything to me because I had to rely on
the Command medical offiéer to say whether or not that
cleared him to return to duty.

- Q. But, Ms. Averhard, kno&ing now that that exist, wouldn't

it put some doubt in your mind as to whether he needed a

S reasonably free or an absolutely smoke-free area?

A I don't know what he needs. His doctor says that he

needs a smoke-free environment.
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Doesn't it say, "an environment reasonably free of
contamination'?
I don't know what his doctor -means by reasonably free.
I understand that. But wouldn't that lead you to ques-
tion him as to what he meant by that?
I would not question his doctor. I would ask him as I
asked him then to take that statement to the dispensary.
Which obviously got there because it is in the record
as supplied by the Agency.

In this circumstance would you -- you are
a pretty thorough woman in the business you do -- wouldn't
you contact the medical officer for the facility and aék?
I don't assembly the package. They go to Disability
Retirement but I don't know everything that goes into
it or who'is contacted.
Did you ask them if he was disabled?
Did I ask who if he was disabled?
The medical officer. Did you ask him, "Do you think I
should apply for his disability?"
No, I didn't ask him, '"Do you think I should apply for.
his disability".
Why not?
I didn't see that it was required.
Nothiﬁg is required necessarily but isn't it logical to

find out whether you have a chance before you do something?

PP e ey — itaiin e . - -
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To the best of my knowledge at the time I requested it,

Mr. Pletten's doctor had said that he could not work in

the environment that we had. Now whether it was reasomnably

or another word, I don't know. As far as I knew he could
not work in our office.

You indicated in Agency No. 9 that you contacted the
dispensary to determine if it had been brought there and
you were under the belief that it had not.

Thét's true.

If I were to tell you that Mr. Pletten would testify
that that had already been brought to the dispensary,
what would thaé do?

I don't know what you'mean. What would it do?

I mean, would that change your position? Would that
note have changed your position had you had it on
January 20, some four months before you applied for his
disability retirement? |
If the dispensary had received that and had cleared him’
as a result of it, I am assuming I would have been
notified.

In other words, the whole problem I have then is with
the dispensary? I guess you are telling me that I have
to direct my questions to the dispensary?

I guess you will.

Okay. In that regard I guess I will. Let me go on to

———— L A e b v ke e g — r—
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some other areas.

In your opinion or impression now, is the
only thing stopping Mr. Pletten from coming back to work
-~ aside from the adverse action taken -- a note clearing
him by the medical facility at the Command?

I don't know what the procedures are after an employee
has been separated.

Let's say it's proven that the medical officer didn't
really do a complete job and let's assume I win on

Mr. Pletten's behalf, would you take him back? ' Right
now, if he were clear, would you take him back?

MS. BACON: I think that is an improper
question. If actions are taken either way as a result !
of a decision then certain actions will be directed --

MR. COHEN: All right. Let me rephrase
it then, Ms. Bacon. ’ - :
(By Mr. Cohen) Would you mind having him back as an
employee?

I don't have any personal negative feelings about

Mr., Pletten.

Do you have any misgivings about him coming back if that.
would be the case?

If Mr. Pletten is told or whatever the circumstances are
that he comes back, he comes back. I don't look on this

as a personal issue so I don't really know what you are
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getting at.
No. I just wanted to make sure that there was no
animosity.
No, I have no animosity toward him.
Do you have any medical knowledge yourself?
No.
Is anybody in the family a physician?
My husband.

MS. BACON: Objection. Irrelevant.
(By Mr. Cohen) Have you discussed this with him?
No.
At any time?
No. |
Have there been any other incidents within your branch
to your knowledge concerning smoking on the job?
Not to my knowledge.
Now, you wrote a series of documents, in particular the
document proposing removal of Mr. Pletten, is that
correct?
I didn't actually draft that.
You didn't?
No.
Did you sign it?
Yes.

Who drafted it for you?

—————

—

o i B R LS it o bR - [P e - - e s i w 5 s B




UL TN R ¥

35

The Management-Employee Relations Branch.
I guess there are so many layers of command that I am
forever confused by that.

Why didn't you draft it?
Because we rely on the Management-Employee Relations Branch
to provide technical advice on these kinds of actions.
The-statement that "your personal physicians have
indicated that your condition requires an absolutely
smoke-free work environmment, free of any smoke particu-

lates," you signed that statement, did you not?

Yes.

In view of the evidence I have just shown you ;;e you
sure that that's true?

1 don{t know. I don't know what that means, what
reasonable means. Based on my knowledge at the time of
this letter that was my understanding.

But now there is at least a question, is there not?

I don't have a question because I don't know what it

means. -
The document I have shown you -- it's also in the record
from Dr. Dubin -- does not require absolutely smoke free.

k]

It says ''reasonably free of contaminants," does it not?
Yes.
Would you feel more comfortable with this statement if

you have further information? This statement you have



Forest B 2947

Ji0ul

4

56
signed?
I'm not really that much into clarifying what Dr. Dubin
said.. As I told you before, I would rely on our Command
medical officer to handle that portion of it.
I understand. But as an individual decision maker you
are the one who is putting your name to the end of this
man's career. Do you understand that?
Ygs.

Are you standing behind this statement you made on

November 27, 19§81, when you signed that document?

s ——— e

At the time I‘signed that document that was the best
information I -had.

at about now?

I don't have anything that contradicts it because I
don't know what D?. Dubin means by reasonable.

And do ybu know if the medical staff contacted Dr. Dubin?
I don't know.

When was-it established the working conditions at TARCOM
-- excuse me, TACOM, T-A-C-O-M -- met OSHA requirements?
I was advised of it by either the industrial hygienist
or the safety officer. I am not. sure.

When were those studies taken?

I don't remember.

So you don't have any independent knowledge of what they

have established?
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A I have the information that they provided me. I did not

conduct the studies myself, if that's what you mean.

Q Did you read the studies?-
A I read their report that said that we met the require-
ments,
Q How frequently were those reports done?
A I don't know.‘
Q Was there one report or two reports?
A I don't know.
Q You don't know?
. A I don't know.
i Q What are the OSHA requirements?
A I don't know.
v Q You've told me that you have looked at the Department

of Army Requirements?

A I've looked at the Department of Army Regulation that
P you mentioned.
£ Q Yes. Did you ask for guidance as to what the requirements
o are in interpreting that regulation?

A The regulation is relatively straightforward, if I

: _r",recall.
So you've stated that it was established that you had

complied with OSHA requirements even though you don't

know what those requirements are?

P
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that she doesn't know what they are.
- MR. COHEN: I am asking, so I get to ask.
It's cross-examination, Counselor.
MS. BACON: How many times are you going
to ask the same question?

MR. COHEN:- Until I get the answers 1

need.

— T

-~

. Q (ﬁy Mr. Cohen) Now, I am trying to understand this. You
signed a letter saying that it was established that the
working conditions met OSHA requirements, yet you didn't

know what those requirements were?

That's true.

You took the word of a hygienist?

That's true.

‘
ll‘

No, I did not.

A
Q
A
Q You didn't try and interpolate the statute did you?
A
é~ You didn't even ask what the regs were?

A

No, I did not.
Q Who directed you to file for disability retirement for
Mr. Pletten?
A I discussed it with Mr. Hoover.
- Q Did he suggest it?
A I can't remember how the conversation went, whether it
was a matter of suggesting it or trying to find out what

my next step should be.
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Who is your direct supervisor?
Mr. Hoover.
You indicated in your letter that you advised Mr. Pletten
to furnish additional medical information to the Civilian
Health Cliniq on November 2; is that correct?
I'm sorry, which letter is this?
This is the reméval letter, the proposal, the 27th. You
are looking at it.
Yes.
You wrote him by letter November 2.
I aon't know if I wrote him that letter or not on the
2nd éf November. It says ''you were requested to furnish
this information."
Okay. Who wrote it?
I don'£ know if that was my letter or not. I just know
£hat with all ‘the dates I am not sure which letter you're
talking about.

MR. COHEN: May we go off the record for
a second. .

(Off the record.)
(Back on the record.)

(By Mr;_Cohen) I direct you to Mr. O'Connor's letter .
that you referenced in your proposed removal letter.

"The Office of Personnel Management has

disapproved the disability retirement for which this
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office'applied."

Do you have it?
Yes.

"You are requested to provide an updated
physician's statement concerning your current medical
status."

All right?

Okay.

wa, in your letter of proposed removal you stated that
you had requested revised medical information, not
updated medical information.

Isn't there a difference between the tWO?‘
I didn't draft this letter.

I know. Did you see the letter before you drafted the
proposal to remove?

I really can't remember.

I mean, you didn't drafé the proposal to remove, did you?
No. I said that already.

All right. And that was by somebody in the Personnel
Branch?

Management~Employee Relations Branch.

Mrs. Bertram?

Right.

Mrs. Bertram probably did it. Do you agree that there

is a difference between revised medical information in
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the November 27 removal and updated information?
They are different words, yes.
Mr, Pletten had already provided a revised physician
statement of January 20, 1981, had he not? The one that
I have shown you from Dr. Dubin.
Yes.
This isn't at all referenced is it?
Are you talking about a letter from January?
Yes. |
Right. It's not referenced in this letter from November.
And you say in the next 1ine,

"Inasmuch as nothing was received from
you by the due date of 10 November there is no basis f&r
returning you to duty at this installation."

Is that correct? That is in the letter,
isn't it?
Where were you? I'm sorry.
Paragraph 3, éentence 2.

"Inasmuch as nothing was received from

~

you .
Yes.
So the reference to that January 20 letter may have
changed the whole complexion of this letter, might it not
have?

Well, when I read this it says that they were asking for
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something in November. And he didn't proQide anything
in November.
But in the November 2 letter that I have shown you from
Mr. O'Connor it indicates that what he wanted is something
revised, a revised physician statement. And, indeed,
the January 20 letter from Dr. Dubin is revised from his
former position as expressed in his other letters.
When I read Mr. O'Connor's letter, it says,

"You are requested to provide an updated
physician statement."

All right. An updated statement.

"Which to me would be current, not January.

How many days did they give him to do this?
The letter is dated the 2nd and they asked to have it by
the 10th.
When did he receive it?
When did he receive what?
The letter, the November 2 letter.
I don't know.
Is it possible that he received it --

MS. BACON: I want to interject an.
objection here that Ms. Averhart is testifying to a-
letter that she &oesn't even remember seeing before and
in terms of having anything to do with it I would suggest

that she is not competent to --
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MR. COHEN: What letter are you referring

to, Counsel?

MS. BACON: I am referring to the
November 2 letter sent by O'Connor.

MR. COHEN: But she referenced it in her
letter of proposed removal, Counsel, and that is her
responsibility, not mine.

| MS. BACON: I submit to you though that
any of the statements made in that letter would be more
properly testified to by Mr. O'Connor.

MR. COHEN: In response to the objection
I might ﬁake the following statement.

I am almost sick to death of the layers
of bureaucracy that come between somebody and the
responsibility for a letter. I know that Ms. Averhart
had to go through certain chains. I don't think
Ms. Averhart, given the proper opportunity to do it
herself, would have done this in the fashion it has
Qeen done.

I am just astounded that we have to keep
going through layers of people. It's like Tinkers, to
Evers, to Chance and nobody knows what the other person
is doing.

There ig a letter that she never saw and

yet she's got the responsibility and I have to cross-

T

-——— i e
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examine her as to the actions she takes. She's on the
hook.

MS. BACON: That's very true. But I
would point out that if this were a regular hearing we
were doing I would be allowed to place the witnesses iﬁ
the order that I think that their testimony would be
most consiStént.

But because we have agreed to do this
by deposition‘here, due to the availability of the

witnesses, it-has more or less had to be kind of on a

scrambling basis that it is being presented this way.

MR. COHEN: Regardless, Counselor, she
signed the letter and she takes responsibility.

MS. BACON: That's very true.

MR. COHEN: Even if we had Mrs. Bertram
in here beforehand it wouldn't have made a differeﬂce.
She signed it and she should know the contents.

MS. BACON: That's very fruet
(By Mr. Cohen) You have no idea when Mr. 0'Connor's
letter got to Mr. Pletten?

No.

When you write a letter in the course of your business
when does it get out of your office if it is dated let's
say today? When would it get out of ﬁhe office?

Today.

-—— -
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Q It would get out today?
A Yes.
Q But you have no idea where it goes? From your office
where does it go, to.the mail room?
A Yes.
Q And then it.is a question of how long it takes to get -
out of there, is it not?
A It usually goes out the same day.
Q But it may take another day?
A It may.
tQ In other words, if it is typed at about 4:00 it is
- - certainly going to go out the next morning?
A I would assume,
*Q Because of the time and everything at the end of the day,
v 4:00 or 5:00, it probably gets put over until the next
: < day?
é A That's a reasonable assumption.
: Q And this was not sent certified. There is no marking on
? g the letter pf November 2 to indicate certified or special
§ delivery, is there?
; . A No, the?e is no marking on the copy I see here.
é Q And it's possible with the Vicissitudes of the Post

- Office Service that it may have taken a couple of days
to get to him?

- A I have no idea when Mr. Pletten received the letter.

Nt ab kb v Ae———— e —— ———n —aa
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If I were to tell you that Mr. Pletten received it on
November 8 or thereabouts would it surprise you?

Yes.

Have you ever tried to get a letter from a doctor before?
Pardon?

Have you ever tried to get a letter of medical opinion
or a letter regarding medical records from a physician?
I suppose.

How long does it take?

It didn't take me but about 10 minutes.

Was it from your husband?

No.

To make the request or to receive the letter?

To receive the letter.

I commend you on dealiné with a doctor who deals in
short order.

It is a difficult construct for me to
believe that you could only give eight days at best to
Mr. Pletten to make this response.

Why so short a time?

I can't address that.

In other words that is Mrs. Bertram's problem? She is
the one who put the time limits on it?

You are talking about Mr. O'Connor's letter?

Yes. I mean, Mr. O'Connor writes the letter the 2nd:and
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gives him until the 10th. 1Is that Mr. O'Connor's fault
or Mrs. Bertram's fault?

I have no idea.

If you had been aware of Dr. Dubin's letter of the 20th’
of Januarf saying relatively smoke free you would have
sent around another letter asking for other placements
based on that opinion, would you not?

If I had been advised by Dr. Holt that there were certain
areas of the Command that Mr. Pletten could work in,
possibly I would have started looking for something
again,

A;& if the coordination with regard to the January 20
letter had been better and more prompt there might not
have been any need for the removal letter, isn't that
true?

I don't know. I have.told you several tiﬁes that I
don't know what his doctor meant.

And you never questioned the Command doctor as to what
he meant?

The Command doctor was relatively clear to understand.
Dr. Holt was?

Yes. He told me that he had to be cleared. He.was not
fit for duty pending clearance by his personal physician.
Well, he was direct about that but do you know if

Dr. Holt saw the January 20 letter?
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I have no idea.
Procedurally do they have to be cleared for return?
It is my uﬁderstandiﬂg of the procedure that employees
who have been‘out for a certain amount of time -- and 1
am not exactly sure on the amount of time -- has to clear
through the dispensary when they return to work.
Who informed you of that procedure?
It's in our regulations.
Do you know which one?
No, I don't remember the number offhand.
I note your Agency Submission No. 14, which is a
February 24 letter. Will you look at that.

You reference the most recent, apparently,
letters from the various doctors.

Is that correct?

T would assume. I don't know.

If there had been a more recent doctor's statement would
you have included it? 1Is it your typical nature to
include the most recent documents? '

Yes. But it would depend on what the statement might

have said too.

Q Well, you have seen Dr. Dubin's statement. Would you
have referenced that if you had had it?
A Probably.
T T MR. COHEN: Let's take a break for about

it i e b A m— e ————




s 4 A

69

a minute so that I may see Mr. Pletten.
.(Off the record.)
(Back on the record.)

(By Mr. Cohen) Ms. Averhart, let me ask you a few more
questions.

In the letter you indicate -- now this is
the 27th letter again, the proposed removal. It says
at paragraph 3 in the third or fourth sentence:

"""However, because the Command is not
able to provide a smoke-free work environment placement
is not possible."”

Why is the Command not able to provide a
smoke~free work environment?
It was my understanding that the Command was not able to
do that. |
Was not able to?
Right.
Didn't you tell me that the Command’has the power to do
it? |
No, I didn't tell you that.
I'm sorry. We've had testimony from Col. Benacquista
that the Command does indeed have the authority to ‘do it
and the power to do it but it chose not to do it.

MS. BACON: I would object to that as

representative of Col. Benacquista's testimony. I don't

— e, b o .- e -
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exactly remember what it was but the record will have
to speak fof itself as to what his testimony was.

(By Mr. Cohen) Well, if I were to tell you that

Col. Benacquista said that he had the authority to ban

" smoking but has chosen not to and that he didn't feel

it was necessary -- I think those are almost his exact
words -- then this statement would be incorrect; is that
true?

It was my understanding that the Command could not provide
Mr. Pletten a smoke-free work environment.

By those words "gmoke-freé work environment,' what did
you understan& that to mean?

Free of smoke.

Is that just cigérétte'sﬁbke or all smoke or what?

Smoke free means free of all smoke to my understanding,

‘particularly tobacco smoke.

[N

Did you inquiré as to whether the Command could ban
tobécco smoke?

I was under the impression that the Command could not
provide the environment that Mr. Pletten's physician
said he required.

Who fed you with that impression?

Pardon? |

How did you arrive'at_that impression?

In discussions with Mr. Hoover.
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So Mr. Hoover wéuld more properly have drafted the
letter? He would be the one who had the personal
knowledge in this area; would he not?

I don't know what his personal knowledge is. You asked
me where I got the information.

He asked you where you got the information?

You asked me where I got the information.

Were there other alternatives to separation from Federal
Service suggested? |

ﬁe had exhausted the other alternatives, which were to
provide Mr. Pletten with sufficient time to recover, if
that's what he was going to do or to have a change in
his condition' or have him return to work and nothing had
happened along those lines.

Did you seek a prognosis from his doctors?

I asked him to provide a doctor's statement, yes.

You told me you weren't involved in the preliminary
stuff, only when it got down to your concern over your
own command and then you ﬁent to Mr. Hoover and said,

"I need more staffing."

Did you seek to establish a hazard-free
environment for Mr. Pletten within your branch?

It was my understanding that it was Mr. Pletten's condi-
tion that was the problem. Our environment did meet

the requirements for a safe working environment.
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Did you ask Mr. Pletten?

Ask him what?

If that met the requirements? Or ask his doctors if

the circumstance you described would meet the requirements?
Mr. Pletten, as far as I know, was asked to provide infor-
mation on whether or not he could work in the environment
of our office. And it was my understanding that his
doctors said that it did not meet his requirements.

Did the docto.rs see the office?

The doctors, as I understand it, were provided informa-
tion on the conditions in the office.

But you don't have any personal knowledge of those

things? Those were all subordinate tasks?

Somebody else did those, yes.

When you sent out a letter asking people if they had

an environment suitable, I notice you didn't send a

letter to anybody saying, ''Could we make such an

environment,'" as opposed to you know -- Well, your
letters -- and I think they are Exhibits 10 and 11 --
you sent out to £he safety office saying, '""See if there
is anyplace we can put Pletten." Do you remember those?
I know which ones you are referring to.

You asked them to see if there was anyplace available.

Why didn't you ask them if they could make an environment

like that?
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Well, I don't believe the question was what can we
create but that it is what can we work with that exists
here.

Well, how do you define reasonable accommodation?

‘I haven't really thought about defining reasonable

accommodation.

Do you know when that is used, when that term is used?
I've heard the term.

Have you heard the term used in conjunction with
disability and/or disabled persons, handicaps?

Yes.

—

Did you consider Mr. Pletten handicapped?

I don't know. I don't really think of it . in that sense.
He had a condition that said he couldn't work in our
office environment. |

Were you aware that Mr. Pleften had made claims that He
was so handicapped?
Yes.

And you still didn't think of it in those terms?

You asked me if I thought of him as handicapped.

Yes.

And I said.that when I think of him I don't think,
"Mr. Pletten, haﬁdicapped." I knew him for many years
before this condition became known.

Even in view of his protestations that he is handicapped
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you still don't think he's handicapped?
I'm not saying I don't think he is handicapped. You
asked me if I thought of him as handicapped. !

I think of him as Leroy Pletten.

The statements within the record indicate that -- and
this is at Tab 14, I'm sorry, .it's at Tab 13. It
indicates in "Agency Response to Issues' -- and this is
the third paragraph from the bottom. It says:

""The grievance to which Mr. Pletten.refers
relating to smoking, was resolved by a USACARA report
dated.25 Jaruary 1980. The Agency though not.agreeing
with all the findings of fact accepted the recommendations
in said report, thereby bringing the grievance to an end."

First of all, did you read that report?

I could have, I don't know. I'm not sure which report
this is.

Look at Tab 3 because that report is contained in Tab 3.
It is just a summary but a portion of it is in there.

Had you ever seen that before?

Yes, I've seen it. ’
And if you will note the recommendations. Have you seen
those?

Yes, I've seen them.

And you will note at "B'" that it says that the Commander

take further action necessary to provide Mr. Pletten

 A—— e e e e =
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with an immediate work drea which is ''reasonably free
of contamination.'" Do you recognize that?
Yes.
And in view of Dr. Dubin's letter of January 20, 1981,
that seems to jog with that, does it not?
Well, they both used the word ''reasonably."
That's right; And théy both used contamination, didn't
they?
I don't remember about contamination.
My question then I guess, if you are familiar with this
and you have seen it before, is what didn't the Agency .
agree with in terms of the findings of fact by the °
report?
I don't know..
Who would know?
Mrs. Bertram.
Mrs. Bertram?
Yes.
Well, I will get to her on Monday.

Did Mr. Pletten leave anything behind him
when he left?
I don't know.
Personal papers or a calander pad or any broperty from
his desk?

I don't know. If he did he didn't let me know that he

-
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did.

Where would it be if it had been left?

I don't know that he did leave anything.

Presume for argument sake that he did, who would have‘
control? |

I don't know what it is or who would have control of it.
If any property is found in a desk that is unoccupied
what happens to it? Would the cleaning staff have it?

I don't know. I don't know who finds it,

What portions of the USACARA report did the Agency agree
with as opposed to disagree with?

I don't know.‘ |

That would be a question for Mrs. Bertram also?

Yes.

Let me ask you this.

In'your interpretations or in your réadings
of Army Regulation 1-8 regarding smoking in a hazardous
environment -- did you read it well enough to make an
interpretation or make some conclusions with regard to
it?

I read it, yes.

Doesn’'t it state something about the discomfort of the
individual being the determinant of what has to be done
for compliance? Do you remember that?

I remember something about discomfort, yes.
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MR. COHEN: Do we have a copy in the
record at this point?

MS. BACON: Not yet.

MR. COHEN: Maybe we should instead of

referring her to --

MS. BACOM: I was going to submit it via

Lang.
MR. COHEN: Hold on for a minute.
MS. BACON: Do you wish to go off the
record while you search?
MR. COHEN: Yes.
(Off the record.)
(Back on the record.)
(By Mr. Cohen) Ms. Averhart, there are certain people
who are sensitive to cigarette smoke; do you agree?
Yes, I wéuld agree,
And Mr. Pletten is one who is sensitive to it?
Yes. |
And I presume there are other people, correct?
That's a reasonable assumption.
A reasonable assumption. And some people are also
discomforted by smoking, correct?
I would assume.
Which is why you testified earlier that you ask people

before you start to smoke.

——————— w———— ——— - J— PO - —— i i
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Do peéple'ever recover from this
discomfort? I mean, do they ever change?
A I don't know. You'd have to ask them.
Q I mean, if somebody doesn’'t like cigarette it's generally

Fhe case that they don't change that dislike; isn't that
true? -
A I don't know.
Q Can an environment be changed with regard to -- strike
that.
_ MR. COHEN: I have nothing further.
MS. BACON: Shall we close the record
then for today?
MR. CbHEN: Yes.
- - - (4:40 p.m.)
STATE OF MICHIGAN ;
ss.
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- the above county and state, do hereby certify that the fore-

going deposition was taken before me at the time and place
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