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OF THE ARMY

UNITED STATES OF AMERICA
—TAEQM HBARIN,
MERIT SYSTEMS PROTECTION BOARD

CHICAGO REGIONAL OFFICE

IN THE MATTER OF:
LEROY J. PLETTEN
Vs,
UNITED STATES DEPARTMENT

/

Transcript of the Deposition of JEREMIAH
H. KATOR, a witness in the above-entitled cause, taken before
Jo Gallagher, Notary Public in and for the County of Wayne
and State of Michigan, at 3000 Town Center, éuite 1150,
Southfield, Michigan, on Friday, April 23, 1982, commencing

at or about 11:47 a.m.

APPEARANCES:

COOPER & COHEN, 3000 Town Center, Suite 1150, Southfield,
Michigan 48075; Appearing on Behalf of Leroy J. Pletten.
BY: STEVEN Z. COHEN, ESQ.

DEPARTMENT OF THE ARMY, TACOM LEGAL OFFICE, DRSTA-LA, Warren,
Michigan 48090; Appearlng on Behalf of United States
Department of the Army.

BY: EMILY SEVALD BACON, ESQ.

Also Present: Lexroy J. Pletten
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Southfield, Michigan

Friday, April 23, 1982

11:47 a.nm.
PROCEEDINGS

MR. COHEN: Mr. Kator, my name is Steven

Cohen and I am the attorney for Mr. Pletten in this

action before the Merit Systems Protection Board.

Pursuant to an agreement between the Agency

and myself on behalf of Mr. Pletten we have agreed to take

these depositions in lieu of making you go to trial in
Chicago. It seems that £hey have now scheduled things
only in the home base of the MSPB and, as such, we are
holding the depositions here.

The téstimony you give here, even with
objections, even if counsel and I should object, will be
the only testimony necessary for you to give and you will
not be called again to trial. Do you understand that?

THE WITNESS: Yes.

MR. COHEN: If I ask you a question you

‘don't understand or if my opponent should ask you a ques-

tion you don't understand, ask both'of us to clarify this.
I believe that is a concise statement of
our agreement, Ms, Bacon.
MS. BACON: Yes.

MR. COHEN: I believe it is your witness
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MS. BACON: Yes, it is.

Let the record show that my name is Emily
Sevéld Bacon and I am representing the Agency ;n'this
matter. |

The Agency calls Jeremiah H. Kator as
its first witness.

JEREMIAH H. KATOR,

—_— — e v e e — — — - aan m—

being first duly sworn, was examined and testified on
his oath as follows:

EXAMINATION

BY MS. BACON:

Q

Mr. Kator, what is your present position?
I ama Position Clasification Specialist with the Army
Corps of Engineers in Washington, D. C.

What was your position prior to your taking your present

one? ’

I was Chief of Position and Pay Management Branch in the
Personnel Office at the Tank Automotive Command in Warren,
Michigan.

Can you remember the approximate dates that you occupied
that position at TACOM?

I arrived at TARCOM in February, 1978, and my transfer

was effective in June of 1980 from TARCOM to Washington.

Were you in the position of Chief of'PositidnJuuiPay
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_ timé that I was at TARCOM.

"to being around smokers or to having people éﬁoking near

Management.Branch during your entire stay at TARCOM?
Officially that was my assignment. Ho&evér, there were
periods during that time that I was detailed to other
assignments.

Are yéu acquainted with the appellant in this matter,
Mr. Pletten?

Yes, I am. Mr. Pletten was a Position Classification

Specialist in the branch that 1 sﬁpervised during the
Okay. 'Are you acquéintéd with Mr. Pletten's objections

him?
Yes, I am aware.
When did you first become aware of Mr. Pletten's objection
Excuse me, may I ask for clarification?

When did I first become aware of his
objections to what?
Smoking.
To being in the presence of smokers?
To being around smoking, yes.
Shortly after my arrival I was made aware of the fact

that Mr. Pletten had at least annoyances about being in

—

the presence of smokers. Subsequently, I was made more

aware of the physical problem that was alluded”EO'in a

note from a physician, wherein ‘it was indicated that he

e w T wr -

S? |
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BY MR. COHEN:

had a physical problem necessitating being a specific
distance from smokers.
What did you do with this medical certificate when you
recéived it?
I seng the certificate to our Command physician asking
for verification of the necessity for separation and his
advice as to what alternatives we might have.
Do you recognize this document? .
Do.I recognize this document?
Yes. This is the document that I sent
to the medical 6fficer with the certificate attached.
MS. BACON: I would move for the submission
of this document at this time.
MR. COHEN: Let's see what we have.
May I voir dire the witness as to the
document?
MS. BACON: Yes.

VOIR DIRE EXAMINATTION

Q

Mr. Kator, at the upper right-hand corner there is a
Mr. Grosby referenced.

What is that?
Fred Grosby was another employee within the Branch.
ﬁhat does it mean when his name is in the upper right-

hand corner?
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It means that he may have drafted, at my request, the

-content of a DF., A DF would bear the name of“the drafter

as well as the name of the signatory.

So thle you may have signed this, you may not have
writtén it?
I indeed was responsible for the final editing.
That is not what I asked you.
I said that while you may have signed it,
you did not necessarily write it?
MS. BACON: wéll, I would ask you to ¢larif
what you mean by writing it.
THE WITNESS: It is not writtem. It is
typed.
(By Mr. Cohen) All.right. Well, you did not compose it?
Did you or, did ybu not compose thé'DF? It
is no big questioﬁ.
Did Mr. Grosby compose the DF?
I don't understand the word compose.
Did he draft it?
Yes.,
In final form?
I'm sorry, I can't answer that because I don't recall
whether I.changed his initial draft.

What is your custom when receiving disposition forxrms that

are prepared at your direction? Do you review them in

™]
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their entirety or do you just sign them?

A draft would not have been on that form. A draft would
have been on a normal piece of paper, a plain piece of
papér, given to me for handwritten editing.

So leé me understand the procedure.

Mr. Grosby would have p;ovided a draft to
you and-you wouid have reviewed the draft; is that
correct?

That's correct.

And provided any deletions, additions, or alterations?
That's correct.

And ﬁhen it would have come back in final to you and you
would have signed it; is that correct?

That's correct.

Do you recall this disposition form particularly?

No, sir.

You have no independent recollection oﬁ it othe¥ than
having been refreshed by its viewing today?

I recall the DF in terms of having signed it and being in

agreement with its content. How much I edited his initial

draff, T do not recall.

‘Do you have a copy of the original draft?

No, sir.
Or of its additions or deletions?

No, sir.
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MR. COHEN: i would object to the admission
on the basis of the best evidence rule.

MS. BACON: Well, I woﬁld submit that you
can.make your objections for the record.

MR. COHEN: That is what I am doing.

MS. BACON: I am still going to include
this to Mr. Nanroée in Chicago and let ﬂim ﬁake the
determination.

MR. COHEN: Ms. Bacon, that is our under-
standing; if there are any objections, he will rule on
them. But I am voicing the objection and I want it
identified as an exhibit by the court reporter.

MS. BACON: Okay. This will be identified
then as Agency Exhibit 1, which was admitted over
objection.

MR. COHEN: No. Which was submitted over
objection.

MS. BACON: No, I'm sorry, which was
submitted over objection. .

(Agency Exhibit 1 marked for
identification.)

MS. BACON: I would request at this time
that any submissions made by either party will be
identified at the time they are being submitted and will

be given to the court reporter to be included with the
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transcript that is sent to Chicago.
MR. COHEN: No objection.

DIRECT EXAMINATION

BY MS. BACON (Continuing):

Q

) Yes. There is obviously a response signed by Dr. Holt

"Mr. Pletten's requirement to be separated from smoking

So this is the DF that you sent to Dr. Holt, along with
the doctor's note stating the requirements of Mr. Pletten,
correct?

That is correct.

Does your DF indicate that Dr. Holt submitted anything’

back to you?
concurring with the personal physician regarding

and algo informing me that a survey would be accomplished
regarding --

MR. COHEN: I am going to lodge an objec-
tion as to this testimony as being hearsay within hearsay.
Until Dr. Holt can testify specifically as to the contents
what Dr. Holt told him or put into the letter is subject
to the hearsay objection.

Go ahead.

(By Ms. Bacon) No problem. Carry on.
The response is indicating that an industrial hygienist

will survey the area.

Did a hygienist, to your knowledge, come and survey the
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work area?
Yes, he did.
I would ask you if you could identif& this docuﬁent?
Yes; I recall this document. |
What ;s that document, please?
It is the report of the hygienist subsequent to his
survey of the area.

MS. BACON: I would move for submission
of this document.

MR. COHEN: Let me ask Mr. Kator some
questions.

MS. BACON: Yes.

VOIR DTRE EXAMINATION

BY MR. COHEN:

Q

A

Mr. Kator, this was sent to you; is that correct?

Yes, it was.

And you have no knowledge with partic@larity of the
contenté of it other than that you received it?

Excuse me, I don't understand the question.

Let me understand, did you compose-the work that made

up the contents of this disposition form or are you just
the recipient of it?

I am the recipient of this.

So you don't have any personal knowledge as to the

contents of it other than what is represented to you?
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' Well, but you didn't produce the contents?

Personal knowledge of the contents?
Having read and understand it, I know the

contents.

That'; correct.
Okay. Do you know what it is a survey of?
Yes. As 1 recall, the individual had come to the office
and I can recall --

MS. BACON: .Mr. Kator, let me intexrrupt
you for a second.

Do you want him to read this document to
you?

MR. COHEN: Not at all, no. No.

I am asking him if he has any independent
knowledge of what the survey was about.

Let me ask it more specifically and maybe
we can get back to the voir dire of the.docgmeﬁf.

MS. BACON: Yes.
(By Mr. Cohen, continuing) Mr. Kator, was it a study
pursuant to Army regulations or is it pursuant to OSHA
standards? |
I do not know.

MR. COHEN: I presume you are going to try
and admit this, Counselor?

I will object to its admission -- I will no
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object to its admission for the limited purpose of it
haviné been received by Mr. Kator. I can't object to
that. That is his testimony.

But I will certainly object to the
documént being placed in the record to prove the truths
of the matters asserted therein until Mr. Braun testifies
thereto.

MS. BACON: Your objection is noted.

This particular document entitled
"Work Area and Medical Condition of Leroy J. Pletten,"”
dated 1 June l97§ is submitted as Agency Exhibit 2.

. (Agency Exhibit 2 marked for
identification.)

DIRECT EXAMINATION

BY MS. BACON (Continuing):

Q

Mr. Kator, you just testified that you received back from
Mr. Braun Agency's Exhibit 2, which states that an air
content study was done and that Mr. Braun did conduct it.

At the bottom of this DF a recommendation
is noted. Did you implement that fecommendation?

Yes, I did.

. How did you implement that recommendation?

There was desk space in a semienclosed area, shared with

" another desk, and I offered Mr. Pletten to ﬁdﬁe away from

the window area to that desk. He accepted that
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recommendation and was moved.

Can you identify this documént?

Yes, I can. Those are my initials. I signed it.

Is Lhis the document you sent to Mi. Pletten notifying
him o% what was done based on the hygienist's --

MR. COHEN: Objection. It is a little
bit leading, Counsel. He has the document in front of
him.

(By Ms. Bacon) What does the document say, Mr. Kator?
Notification to Mr. Pletten of the information received
from the medical officer. Attached is a copy of that
correspondence. I had taken the recommendation of the

hygienist with respect to the movement of his work site

and considered that the matter had been accomplished.

MS. BACON: I would move for submission of

this document at this time.

VOIR DIRE EXAMINATION

‘BY MR. COHEN:

Q

Mr. Kator, do you have any independent recollection of
this document?
I don't understand what that implies.
Let me clarify it. It is not a trick question.

It is a document dated 6 June. 1979. It
has been some years.

That's correct.
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.have had in before?

Without having seen it today would you have recalled it?
Not the wording, no, sir. I recall the circumstances
of Mr. Pletten's complaints and those actions which
ensued.

But I did not recall the specific wording
of that document.
Did you prepare this document yourself? I don't see
Mr., Grosby's name.
To the best of my recollection I did.
The document attached to it was prepared by Mr. Grosby,
apparently. |

Oh, that is the original document that we

MS. BACON: Yes.
(By Mr. Cohen) So this document you prepared yourself,
all right.

Do you write these out before you have ther]
typed?
Yes.
Do you have any of those notes available to you?
No, sir.

MR. COHEN: Okay. ©No objection.

MS. BACON: Agency Exhibit 3 is then
included into the record.

(Agency Exhibit 3 marked for
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DIRECT EXAMINATION

Did.-you instruct or make it known to your employees of

Mr. Pletten's sensitivity to cigarette smoke and that he

Did you tell your employees not to smoke in Mr. Pletten's

I don't recall having specifically said it in those words
but everyone in the area was aware of Mr. Pletten's

condition and aware of my feelings that they should not

Did you allow smoking when you had 5ranch meetings, for

Did you offer Mr. Pletten anything other than this office

that you offered him based on Mr. Braun's air content

'BY MS. BACON (Continuing):
" Q
had objections to same?
A Yes, I did.
-\
Q
office?
A
smoke in his presence.
—_—
Q
instance?
A No, I did not.
Q
study?
A

Yes. There was another area within our branch
responsibility in which there were, as I recall, either
tﬁree or four desks and people working in our branch. I
offered Mr. Pletten space in that room. As a matter of
fact, the most distant space adjacent to some windows,

assuring that none of the people in that room would be
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. Why did he decline to accept that offer?

" conclusion as to Mr. Pletten's state of mind.

that smoking be banned at various times and in various

smokers. He declined to accept'that offer.
MR. COHEN: Objection. It calls for a

(By Ms. Bacon) What did Mr. Pletten state to you of the
reasons why he --

MR. COHEN: Objection, leading. No
foundation.

MS. BACON: Objection ‘noted.
(By Ms. Bacon) Go ahead.
Upon offering him that second move to the room I juét
identified Mr. Pletten declined, indicating that he felt
1 was being discriminatory and singling him out to be
moved to a remote area simply because of his physical
aversion to smoking.
Did Mr. Pletten ever indicate to you what was amenable
to him?
What was amenable to him? I --

MR. COHEN: Objection as to relevance and
materiality.

MS. BACON: Noted.

THE WITNESS: Mr. Pletten had requested

dimensions throughout the branch, Ehroughout the personnei

office, throughout the building, and throughout the
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Command. I do not recall in relation to that specific
instance what the relief he sought was or may have been.
Were you present when Mr. Pletten was originally placed
on ;ick leave status?

Was I.present?

No. During that period of time -- and I
don't know that precise time -- I was in Washington, D. C|
on a temporary assignment; from sometime in the month of
January through the end of the month of May.

I know that the occasion that you cite
was dufing that period of time.

So other than your attempting to work out a place for

him to work that would be amenable to him did you ever
then have any other dealings with Mr. Pletten?

Would you please clarify that? Obviously, I had many

dealings with Mr. Pletten.

Yes, .sir.

Did 'you ever have any dealings with him
concerning trying to accommodate him in his objections
to smoking?

Did I make any other efforts?

I don't recall any specific efforts. I
was ceftainly aware of his condition and was making every
effort to accommodate him. B

MS. BACON: I have no further  questions.
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BY MR. COHEN:

CROSS-EXAMINATION

Q

o R - Y o - o B ro R T R

O

-Is it the same job?

Mr. Kator, I am going to ask you to go back over some
groﬁnd.

You are now a fosition Classification
Specialist?
That's correct.
And that is with.the Army Corps<xEEnginéersé
That's correct.
Now, you testified earlier that that is what Mr. Pletten
did?

That's correct.

No, it is not.

Well, is it a higher classification that you are in now?
Yes. |

What level of classification are you at?

GS-14.

How long have you been with the government?

My total service, including military time, is approxi-
mately 18 1/2 years.

How much military time, just so we will know?

Seventeen months.

With regard to your position at TACOM, you were only therd

for a period of a little under two years; is that correct?
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I believe it was a little over two years.
A little over. I am sorry.
What did you do in your position as a Classification --
I'm -sorry, let's go back.

What was your actual position at TACOM?
Supervisory Position Classification Specialist Branch
Chief in the Personnel Office.‘
What does that meaﬁ? What did you do? Who did you
supervise?
The Position Classification Speciélists and clerical
support personnel in that branch.

About how many people were in the branch?

~ It varied between 7 to perhaps 12 to 13 over the period

of time.
Could you clasify that as a medium;level supervisor then,
your position?
I would consider that a first-line or first-level
supervisor,
And your responsibility was to each of those individuals;
is that correct? And to the Command, of course; is that
correct?
Yes.
I'm sorry, Command first.

What are the things that you had to do as

a supervisor? Were you given courses instructing you
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what to do as a supervisor?

I have had such courses, yes. I was not given any
specifically while in this assignment.

I p;esume those included management courses with regard
to oe;upational safety and health?

I don't recall any specific block of time on any of those
courses that related to OSHA, no.

Did you receive any training from the government as to
handicapped émployees?

Yes, I did..

What kind of course was that?

Well, I attended a 2-week course in San Antonio that was
provided by the Drug and Alcohol Abuse portion of the

federal government or the people responsible for that

program, at which time we talked of various handicaps,

including drug and alcohol abuse.

I recall having speéifically heard people
speak on the subject of the treatment of handicapped
personnel. |
Did they include smoking in any of the discussions of
drug and alcohol abuse?

If you can recall.

I don't recall.
Did fou ever have any specific guidance with regard to

regulations on smoking within the Gommand?
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A I was aware of the guidance provided by higher Command

o |

A Would you repeat that?

Q Did you have any specific guidance from higher Command

regarding smoking.
In what fashion were you aware?
Mr. Pletten made me aware of all the regulations.

Did your superiors at any time make you aware?

> O > O

I don't recall their ever having made me aware, other

than referring to those documents.

Did they ever send around any guidelines to you prior to

the Pletten incident -- where you first started dealing
with Mr. Pletten -- that told you about regulations?

A I don't recall any, no. |

Q ° After Mr. Pletten first became known to you as to his

condigion who, if anybody, of the Command group did you'
consult with? o
A Would you define Command group?
Q Well, let's phrase it this way.
Did you speak to anybody within the Tank
Command above your level of supervision?
A Yes, indeed.
Who did you speak with?
A Mr. Hoover, who at that time was the Deputy Personnel

Officer; also, Mr. Grimmett, who was the Personnel Officer;
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. As I recall it took several months, yes. Or at least the

What was the text of those conversations?
I haven't finished telling you who I spoke with first,
I épologize.
Colénel Phillips, who at that time was the Director of the
Persohnel Training and Force Development..Division.

Now, your next question.
Yes. What was the_text of the conversations with those
three men?
They varied. I don't recall them specifically. Over a.
long period of time many discussions were held with
those individuals on that subject.
Weil, Qhat was the nature of the discussion? Was it on
how to resolve the matter for Mr. Pletten or was it the
smoking issue in general?

. MS. BACON: I would object to that in that
he has just stated that he doesn't remember the subject
matter of those conversations.

MR. COHEN: Your objection is noted.
(By Mr. Cohen) You may answer if you know.
To the best of my recollection those discussions included
both of those subjects; how can we best accommodate
Mr. Pletten as well as the regulatory requirements.
Aftgr.those series of meetings -- 1 presume it took

several months period of time?
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subject was being discussed over that period of a time.

Was guidance sought from higher Command than the three

indiviauals you spoke with?

By me? No, sir.

Did the individuals you spoke with, including Mr. Hoover

and Mr. Grimmett, indicate that they would get more

information?

Yes; I do recall that both have hgd lengthy ;elebﬁone

conversations -- if not written, 1 don't knbw -~ with

higher- Command, meaning TARCOM headquarterxrs and possibly

beyond that.

Did you ever get to see those?

As I say, I don't know that there were ever any written

docqments.

You never received any written notatioﬁs from either

Messrs. Grimmett, Phillips, or Hoover concerning

Mr. Pletten after your discussions?

Did I receive any£hing in writing?

Yes.

I don't recall.

But I suppose there would be a record sbmeplace in the

office that you have now absented yourself from for this

new job? Your old position would have those records?
MS. BACON: Objection. Aren't you going

to ask him if the records exist?
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" me informally there is no requirement to keep it for any

MR. COHEN: Well, he said that he didn't
recall.
(By Mr. Cohen) But I am saying that if they do exist
Wouid there be a record of them at TARCOM?
I canﬁot answer that. I don't know. They do have records
disposal programs where ;hings_might be required to be
aisposed of after a specific period. I don't know.
Did you keep everything that you received from a higher
command in a file?.
I don't recall.
What, in your normal position as a supervisor, were you
required fo do with communications?
Depending on the type of communication.

If it was a handwritten note addressed to

period.

I understand. But if it was a.dispositioﬁ form or some
formal type of memorandum?

At that time I was keeping all material relevant to

Mr. Pletfen in a folder and periodically would screen it
for material to be retained and to be disposed of.

Did you keep that material in a folder just for Mr. Plette
or did you also keep a folder for complaints of a géneral
nature with regard to smoking?

I only received one complaint with regard to smoking, or

En
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at least from one individual, so I had no other material
in that bolder relating to smoking.

I may have had other material in there
th;t related to complaints of other kinds.
Did fgu survey the personne} under your command and your
supervision as to their position with regard to smoKing?
Did I survey them?

I don't understand what that means.
Did you ask them whether they were bothered by it orx if
they had problems with the air?
Yes. Not -all the people perhaps but at legst on one or
two occasions I remember speaking with other individuals'
on that subject.
Did you circulate a memorandum to your group in that
secéion asking their positions or opiﬁions?
No.
Why not?
I did not feel the need to put any such questions in
writing.
So these were verbal contacts, if any, with perhaps some

of them but not all of them?

That's correct.

How many.people in that group of people that you represent

or that you supervised, smoked?

MS. BACON: I will object to that question

-t

el
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. (By Mr. Cohen) Do you know?

‘ No.

THE WITNESS: To my best recollection, I
don't recall.
MS. BACON: Mr. Kator -- okay, never mind.

'MR. COHEN: Your objection is noted.

Sir, do you smoke?

Not now.
Did you?

MS. BACON: Objection.

THE WITNESS: At that time.

MS. BACON: Irrelevant. Go ahead.

MR. COHEN: I think it is highly relevant,
Counselor. |

And for the record, for Mr. Manrosé when
he gets this, I indicate that the question of whether
Mr. Kator smokes or had a predisposition to favor smoking
or nonsmoking is an ultimate issue here.

Tﬁe objection is noted and will be decided -
by Mr. Manrose.
(By Mr. Cohen) Mr. Kator, how long did you smoke for?
How long did I smoke?
Yes, over your lifetime.

MS. BACON: Let me just make a general

objection to the whole -~
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THE WITNESS: Let me clarxify my preQious
answer.

MR. COHEN: Well, wait a minute.

MS. BACON: Mr. Kator, wait a minute.

I object to the whole line of questioning.
That will preclude objecting to every quesfion.

MR. COHEN: Objection is noted.
(By Mr. Cohen) Go ahead.
There were periods of.time during my.éime at TARCOM when
I did not smoke. Extended periods of two months and as.
many as five months at one period.
Were you trying to quit?
Tﬁat is correct.
Why? Why were you trying to quit?
Several reasons; one being expense, one being the fact
that my clothes have an aroma as a result of smoke that
T don't like and my family doesn't like; for a variety
of reasons.
When you say ''doesn't like," would it be possible to
classify that as some people are irritated by the smell
of smoke?
That's your word. I don't know what that irritated meansl.
Well, let's not -say irritated in a physical sense. But
soﬁe beople don't like éigarette smoke; is that correct?

MS. BACON: Objection. He has just stated
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i what he feels about it.

é ‘ How can he make a statement as to what

3 ) some people feel or what some people --
-4 1 MR. COHEN: I withdraw the question.

5 Let's.get on with it. .

6| Q - (B§ Mr. Cohen) At the time Mr. Pletten came to you were
1 you a émoker, sir?. -

81 A : At least part of the time, yes.

9 At the time he came to me? I don't under-

10 stand what that means.

111 Q Well, at the time his difficulty was first known to you.

12 | A Do you mean when he presented to me the certificate from
13 his doctor?

14 f4%~\\\ZFS,

1501 A As I recall, I was smoking during that period.

16| Q  When you indicated to him or when you indicated to your
17 employees that Mr. Pletten had.that difficulty, what did
18 \\N’//you say to them, if you recall?

19 1 A I don't recall specifically. I made them aware that he.
20 had this particular problem as noted by the physician.
2l Q Do you recall what the physician said? i

22 ‘A Yes.

B | Q What did.he say?

40 A That Mr. --

%5 MS. BACON: I would object at this point.
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A

Q

MR. COHEN: He can refresh his memory
from the documents if he would liée. They are in the
record,

| THE WITNESS: If the document is there.
I dég't know that the document is there.
. MS. BACON: The document is there.

THE WITNESS: Okay, yes. The subject of
the 25 feet was the major issue at that point in time,

Mr. Pletten and.I and others in the area

were trying to see if in fact 25 feet was a prohibitive

distance within the confines of our office. We could not

find any area where anyone would not be within 25 feet
of smokers. And of course that also included areas
outéide of our branch.

(By Mr. Cohen) All right.

Did you recommend to Mr. Pletten that he
write a note to the Civilian Personnel Office regarding
a ban on smoking?

As I recall, I did.
And did you have a discussion with Mr. Pletten in that
regard?
I'm sure I did. I don't recall the content of it.
Did you expect that that w&uld resolve the matter?
I mean, what was your intention of having

him write such a note?
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After all this time I don't recall my intentions but I

know that it was my desire to get the matter resolved.
P N

-

Since it was beyond my authority to ban
smoking outside of my area, it was necessary for him to
g0 be;ond my level.

If it was beyond your authority to take ultimate relief,
why is it that you were put in the position of having
to refer to the medical officer, if you know?

Why was I put in the position of doing that?

Yes,

I volunteered to do that. No one assigned that to me as
a task.

Well, in your discussions with Messrs. Hoover, Grimmett,
and'Pﬁillips did they assign you to the task at any time
or éuggest tﬁat you volunteer?

No.

Okay. Let me ask you about the disposition form which
is Agency's Exhibit 1, subject to my objections, which I
believe is in your hand.

- .

I would like for you to look at paragraph

2, the top statement. It says,

"Request that you confirm the requirement
that Mr. Pletten not work within 25 feet of people who

are smoking."

Are you following with me?
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. Yes. I would say that in answer to your question there

Yes.
Okay. It seems strange to me that you only ask that they
confirm that he not work within that.

Is that just a semantical diffe¥ence that

I am seeing; that you didn't ask them to confirm or deny?

is a semantic question there that I don't feel I follow.
Well, normally when I ask someone to investigate a
circumstance I would write them a note saying that they
confirm or deny that this is the case.

You wrote only that they should confirm.
Now, I am wondering if that is just by happenstance or
did you have a reason for doing it that way?
No reason.
No reason? And it was in actuality -- if I can understand
Mr. Kator -- that you meant for them to confirm or deny
the matter?
I don't recall having thought that through to say that,
hey, he is either going to confirm or deny itmn'i just
simply wrote it as I felt it.
I understand. But you should understgnd, Mr. Kator, that
in this circumstance the question is very much at issue

as to whether or not  Mr. Pletten can or cannot work.

And whether or not it was confirmed or

denied is now a substantive issue.
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Do you understand why I am asking the
question?
Of course I do.
Oka&. Did you ever read the persoﬁal physician's note,
other.than the one that is attached to the diéposition
form?
Did I ever read --

Did you read any other documents from Dr. Pollak?

I think I did but I don't recall. I think there may have

- been other correspondence from the doctor but I don't

recall it.
Did you'contact the doctox?
Yes.
Personally?
MR. COHEN: Let's go off the record for

a second.

(Off the recorxrd.)

(Back on the record.)
(By Mr. Cohen) Okay, we are back on the record.
Is the question did I have contact with the doctor?
Yes.
Yes, I did, because I personally had a physical problem

that I was seeing the doctor for.

- You were seeing Dr. Pollak?

I was seeing the TARCOM Health Clinic.
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. No.

-You didn't? Did.you have permission from Mr. Pletten to -

.that he just said he did not contact him and he did not

Oh, you are talking about Dr. Holt. I am talking about
Dr. Pollak, who is the doctor who wrote this little note.
I'm sorry. I beg your pardon.
No.. I didn't make it clear.

. Dr. Pollak wrote a note to you from
Macomb Doctors Clinic, which is attached to Proposed

Exhibit 1.

Did you speak to ‘Dr. Pollak?

discuss this matter with his physician?
Did I have permission? I don't recall any discussion of
that question.

MS. BACON: At this point I would object

talk to him,

- MS. COHEN: It is going to be relevant. I
will tie it in. I will tie it in, Counsel.
(By Mr. Cohen) Did you ask him permission to discuss
this matter with Dr. Holt?
Go through that one again.
Did you ask Mr. Pletten for permission to contact Dxr. Holt
with Fegard to. his medical condition?
I don't recall having done that, no.

You didn't ask him for a medical authorization, a written
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what he is saying but I don't understand the underlying

24'Q.

document from Mr. Pletten?

I don'; recall having done that, no.

Mr. Kator, I will tell you for arguments sake that I am
nog_sure that you needed one at all, since Mr. Pletten

came to you with a note. That is not why I am asking

you the question, so don't be worried that that is where

Did you understand Dr. Pollak's note
completely?
You are talking abéut~this note that is attached hére?
Yesf_
Did I understand it completely?

Yes.

No, . I did not. I understand the wording and I understand

factors that led him to write that.

Did you ask him? Did you talk to Mr. Pletten --

Dr. Pollak?

Dr. Pollak. Did you ask Mr. Pletten to clarify it
further for you? |

We discussed it., 1 don't know that I asked him
specifically, ''Would you mind clarifying this," but we
certainly discussed it at great length.

Did you indicate to Dr. Holt that he would have permission

to contact Dr. Pollak or should contact Dr. Pollak to
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discuss the matter?
No.
What were you saying -- well, I don't want to pry into
you£ personal business.

. Were you seeing Dr. Holt personally for
your condition?
Yes.
And you.didn't see anybody else at the health service?
Yes, I did.
Oh, you did. Besides him?
Yes.
All right. Is Dr. Holt the only medical officer at that
facility?
Is he‘the only medical officer?
Is he the only doctor there?
As far as I know. He was at that time. I don't recall
of another one.
When you were going through all this -- and I know as a
supervisor regarding one thing, which is Position
Classification, there are a hundred of so regulations
that you are concerned with in a passing nature -- did
you familiarize yourself with ARJT4L Army Regulation 1-87?
I don't know that number regulation. I might know its
céntent but not by that number.

Well, I am talking about the smoking regulation for the
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Army.

Am I familiar with its contents now or was I at that
time?

Wéﬁe_you at that time?

Mx: éietten providéd me with copies of the various
régulations regarding the higher echelon féqairemepts for|
smoking in nonsmoking areas, yes. - |

Were you familiar with it before Mr. Pletten provided it
to you?

I don't recall that I was. No, I was not,

Okay. And the Command had never given you any training

in that regard?

M—o:hey had not.

Once you were aware of it did you also inquire as to6 the
OSHA requirements? That is the Officg of Safety and
Health Administration.

Did I personally inquire? No.

You did not?

No.

Did any of the people like Mr. Hoover or Mr. Grimmett or
Colonel Phillips direct you to inquire?

No.

Did they give you any guidance at all as to how to deal
with Mr. Pletten?

I recall many discussions that could have constituted
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advice, yes.
What were the contents of those discussions, if you
recall?
I don't recall specifically.
Did you ever finally come to any conclusions with regard
to smoking in your general area in your branch; any
directives for the members of the branch in general?
I don't recall that I put anything in writing to the
members of the branch, no.
I‘ask you this because I recall you discussing with
Messrs. Hoover, Grimmett, and Phillips the issue of
Mr. Plgtten personally.

You testified earlier that you discussed
him persoﬁally as well as things in general.

And I note by the disposition forms that

you decided to take some action with regard to Mr. Pletter.

Did you also decide to take some action
Qith regard to everybody else?
No.
Why not?
No one else seemed to have the problem.
You didn't ask everybody else if they had a problem, did
you?

I said they seemed .not te have a problem. No one made

me aware of a problem.
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But you didn't ask them either?

I don't recall if I did or did not.

Now, when you advised people of Mr. Pletten's problem
generally, -- you said earlier thaf they were not to smoke
in his presence -- did you tell them specifically what
"in his presence' meant?

No, I did not.

Well, you had a directive that at least on its face says -
25 feet, which you were not sure one'way'or;aﬁ6£ﬁer if
you could implement. Did you attempt to have people
implement the 25-foot limitation?

Yes, in the sense that they were aware of it. I didn't
provide them a tape measure or go into detail as to how

far 25 feet may be.

'No.

Or if smokers were walking in his direction that they
needed to do something to correct it.

But everyone in the branch was aware of
the content of the note that alluded to the 25-foot
separation requirement.

How were they aware of Mr. Pletten's personal physical
matters?

They were aware of the note. That was all I could make
them aware of.

What note is ‘that?
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1{ A The note that said that Mr. Pletten was unable to work
2 within 25 feet of people who were smoking,
3] Q Isn't that a doctor's note written and directed to you?
4| A Dirécted to me?
51 Q Well,.Mr. Pletten provided it to you, didn't he?
61 A He did. The doctor did not provide it to me,
71 Q But that is a personal matter regarding Mr. Pletten, is
8 it not? It is a doctor's note concerning Mr. Pletten's
9 condition?
10 A  Yes, it is.

L .
HilqQ And Mr. Pletten allowed you to be prevy to that medical
2 information?
13| A He did.
4|(qQ - And you made other péople aware of Mr. Pletten's medical
15 condition as defined by his doctor?
16{A I did.
17 1 Q Specifically regarding the 25 feet?'
18 [ A I did.
191Q Did you direct them to attempt to give 25 feet distance
20 to Mr. Pletten?
21 1 A I did not so direct.
22 1Q You said, '"Don't smoke in his presence." What did you
23 mean by that?
24 | A I meant don't smoke in his presence, when they are
&g, immediately in Mr. Pletten's presence.
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Q When you mentioned this note, made these people aware of
this note, how did you make them aware of it? In what
manner? Did you give them a copy of the note?

No.. I think it was discussed in a branch meeting.

A

Q Was ﬁr. Pletten preseﬁt?

A fo my knowledge.. I recall that he.was.

Q And he heard the discussion of it?

A As I recall.

Q Did you discuss it at any other time with members of the
branch, other than at the meeting?

A Individually you me;ﬁ?

Q -Yes.

A Possibly.

Q Did you ridicule Mr. Pletten's circumstance?

A No.

Q Did you in any way make light of it to any of the other
employees?
No.

Q Did you ever at that time continue tq_smoke in his
presence?

A No.

kfa—\\ Did you keep an approximately 25-foot barrier between

you and Mr. Pletten when you were smoking?

’;é’___ﬂo.

Q You came within the 25 feet then sometimes?
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Q

A

A

A Conceivably.
Q Let me ask you something, Mr. Kator, because it makes
common sense to me.
After a while did you not watch closely
how many feet?
m. )
A I didn't watch even-at the outset because the number of

‘—*’/’pgzween us.

feet was not that important inasmuch as there was a wall

Did you contact Mr. Braun about fPis survey?

I don't recall.

Did.yoﬁ discuss with Mr..B;aun the work habits of your
_.brénch?

I don't recall any discussions with Mr. Braumn at all. I
‘may have talked with him but I .don't recall the content.
You didn't send him any'memoranda as to outlining the
branch's makeup as to how things would be operating?

No.

You didn't ask if he needed any input? You didn't write
a DF asking if he needed.any input so that he could make
his investigation?

I don't think so. I don't recall it.

When you changed Mr. Pletten's location -- well, how many

times did you change his location?

Well, the entire branch 1ocati9n was changed at one point

in time. I believe that was during the period Mr. Pletters

1=
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was sitting adjacent to the windows. We moved from the
approximate middle of that room to the western end of that
room. So, obviously, that was one period.of time when
hig,location was changed.
" The only other time I recall was when'he‘
was moved into the room that we discussed before.
When the offices moved was there énother air study done?
No.
Why not?
Not to my knowledge.
Why not?
Well, I don't --

MS. BACON: Objection. He has just
testified as not.to his knowledge.
(By Mr. Cohen) Well, I am asking,.did you ask for one to
be done?
Well, as I recall the first move that I alluded to, when
we moved from the center of the room to the énd, was prioxy
to the discussion of Mr. Pletten's requirement to be
separated by 25 feet.
Was there a move to the word processing area, next to word
processing also, aside from the other things you mentioned,
for Mr. Pletten? |
Yes. As I recall now, there was a period of time that he

was in.a room -- I don't remember to be honest with you
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whether that was the woxd processing room or where it was.

Q Okay, so there are two moves now.

__________~»f”’””‘*/ﬁ3ﬁ, Mr. Braun had done a study of the areg

whefe he was originally sittiné next to the'winddw; is
ﬁhat Eorrecf?

A Yes.

Q Did you alert Mr. Braun that he had been moved another
time?

A No. ‘ .

e .

Q Did you ask for a follow-up withregard to his recommenda-
tion? )

A Did I ask Mr. Braun for a follow-up?

Q Yes. |

A No.

Q We£en't you concerned that the move woul& cause
Mr. Pletten problems?

A The move into the semiprivate room?

Q Yes.

A That was to alleviate his problem.

Q That was the first one. How about the second move?

A I am confuséd regarding which is number one and which is
number two.

Q Well, you tell me then. You tell me ﬁhich we will
classify as one and --

A You just reminded me of a move that I had even forgotten
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about, so I can't remember the details.
Well, all right. Let me ask you this:

| Did the determination by Mr. Braun indicate
frém the face of the record, that he was to be moved
closér to the three rows of ceiling air supply?.
Right.
Subsequent to that he was moved,'is'that correct?
Thét'is correct, to my knowledge.
An& he was moved to & semiprivate office?
Tﬁat's correct.
And again after that he was moved .-to anbtﬁer office, as
we have just remembered?
No, not after that. That was prior to as I recall.
Would that be prior to Mr. Braun's disposition: form?
Having forgotten that move totally and you had to remind
me, I don't recall which came first.
Was there a part of the ofﬁice that was more susceptible
to -- was there a part of the office that was less
circulatory, let's say, where the air was a little
heavier?
Gee, I really am unaware of that. I don't know.
Mr. Braun I don't think spoke.to that. Excepting that in
his studies he talked of thé window area as béing that
where the smoke was being drawn.

Is building 230 air conditioned?
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Excuse me?

Is building 230 air conditioned or was it at the time you

were there?

If it was it waé not wérking beéause it was awfully warm.
I agr;e with you. I have been in building 23Q and 1 agres
with you that if it is air conditioned it doesn't work
very well.

Were there fans in the branch?
Yes.
Were they used frequeﬁtly?
I don't know what frequently means.
Like when it was hot.
I didn't like the fans because they would have a tendency
to blow the papers on my desk. I didn't have a fan
directly in my office.
When the fans were in use did it occur to you or does it
oqcur-fo you now that the air pattern of the office may
have changed from what Mr. Braun saw?
I don't know what Mr. Braun saw. I don't recall him
having addressed the subject of the fans. I know there
were fans in the room.
And the fans were there to circulate air I presume?
I would gssume'so.
Because the circulation was bad in the office?

I think it would be more related to the heat rather than
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the air being bad.

I know you have answered the question as to whether you
knew there were any smokers. But was there never a time
whe£ the smoke was particularly heavy, if you recall, in
the b;gnch?

No, I don't recall.

At any time prior to your bén on smoking at meeting,.
wasn't smoking allowed at meetings?

Prior-to my arrival I can't say what the policy was. °

No, for you? For you personally? Or did you ban smoking
at meetings when you first got there?

I don't remember. I réally doﬁ't_remember. Atiéhat time
I was smoking as‘I recall and I may havé smbked. I do
know and am aware that there is a regulation prohibiting
smoking at '"'meetings or conferences."

In conference rooms?"

Yes.

‘Did you ever receive a directive from higher Command for

the rest of your branch regarding smoking subsequent to
your dealing with Mr. Pletten and moving him?

No, not to my recollection.

You told me you had talked to Colonel Phillips and

Mr. Grimmett and Mr. Hoover, all civilian personnel
experts, and éfter all this discussion they never gave

you a directive?
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MS. BACON: I would object that he has
already answered that question at least three or four .
times.
MR. COHEN: He can answer it.
(By‘ﬁr. Cohen) Answer it now.
A directive? '
A formal memo saying that this is what you should be
doing?
No, I don't recall having received any such formal
.memorandum.
Didn't that put the heat on you, Mr. Kétor, to handle
the problem?
I felt somé obligation to do my best to resolve the
problem, yes.
Well, why is it -- well, I can'f aék you to pry into the
mindg.of Messrs. Hoover, Grimmett, and Phillips.
Did.you éxpress any concern that they
should take a stand? |
It is not my position to tell them what they need to do.
I work for them.
Even if you thought it was the right thing to do you

generélly just followed the order?

Well, I could appreciate their position and the frustration!

that was inherent in their making an effort to resolve the

problem. So I didn't push for them to come up with a
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directive to me to solve the problem.
Q ° In your discussions with Mr. Pletten about compliance in
making things better for him did you have any troubles

with Mr. Pletten? Was he abusive at any time to you?

A I don't recall any instance where he was abusive to me,
no.
Q How would you classify Mr. Pletten's actions; those of

concern or what?.
A His actions with regard to what?
Q On ﬁis own behalf. His dealings with: you.
How did he present himself?

Let's ask it this way: Was he a good

employee?
A Technically, yes. Absolutely.
Q Nontechnically, generally, was he a good employee?

ree——

A Well, that covers a wide span. I would say that
Mr. Pletten was very capable and very conscientious. I

had no difficulties with his work product.

—
Q That implies you had difficulties with other areas.
Did you have any problems with Mr. Pletten?
A We are here talking about a problem with Mr. Pletten.

Obviously there was this problem if you wish to define it
as a problem.
Q I don't. But let's assume that you do.

Aside from the smoking incident and
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circumstances were there any other problems .that you had
with Mr. Pletten?

No.

So.other than this problem about_ﬁhere to put him with
regaga td smoke, then you could say generally you had
absolutely no problem with Mr. Pletten? Other than thif
smoking circuﬁstance? - .

MS. BACON: Don't put words in the
witness' mouth.

MR. COHEN: I am on cross-examination. 1
éan lead him.

THE WITNESS: Well, you say abéolutely no
problemsl I don't understand.
(By Mr. Cohen) Well, you clarify it.
I don't remember any other problems but I am not here to
say that I had absolutely no other problems either.. I
just don't recall any.
Would you recommend Mr. Pletten to somebody else for a
position?
I would recommend Mr. Pletten for a position as.a
classification specialist because of his teéhnic%l

capability. Yes, indeed.

T ———

Is there any reason you wouldn't recommend him?
No.

Did you give an in-grade increase to him during the time
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period that this occurred?
Did I give him one?
Yes.

It's not up to me as a supervisor to give him one.

Did you recomménd that he get one?

Those are an automatic and you Would have to take the
initiative to keep him from getting one and I did not do
that. So, obviously, he must have received one,

And you would have signed an in-grade?

I would héve.gigned it, yes.

bo you.think during the time period y$u<were‘dea1ing with
Mr. Pletten that he appeared at any time to you to be

disabled from working?

A - Did he appear to be?"

Q Yés.

A No.

—-""/\ . .

Q Did he inform you that he was ill, other than the
incidents with smoking and a request to be kept away?

A Restate that.

Q Let me rephrase the question.

Did. he have an asthma attach while on the

job?

A Not to my knowledge.

Q‘ Did anybody.ever have to call medical authorities to

come to his aid while he was there?
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.I don't recall that having happened, no.

_ subsequent to removing Mr. Pletten -- well, let me ask

If that had happened you would have been made aware of
it as chief, wouldn't you?
If .I had been there, yes.

When 'you say you implemented the recommendation by

Mr. Braun by moving him, if you'had moved the office

yqﬁ this way.

Did you move the office oVef Eé the other
side subsequent to Mr. Braun's recommendation?
bid I move the office?

Was the office moved?

I am trying to figure out what went first
and I agree with you that two moves are hazy. I am trying
to figure out what went first.

Okay. I can tell you to my best recollection the
sequence of moves.

When I came to TARCOM the branch was
situated almost in the center of that large rocom. And
subsequent to that we were granted space across the hall
so our function, our branch, was moved up to the west end
of that room near the personnel office;s' gpaéé. So
everyone in the branch moved up to that end.

Now subsequent to that this discussion came

up regarding the 25 feet and the study by Mr. Braun, at
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A
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Aﬁd you didn't direct any studies and you don't know of
any other studies that were done as to the area?

I don't know of any others, that's right.

Did anybody ask you for a smoke~free environment for
"Mr. Pletten?

Did anyone other than Mr. Pletten?

Did Mr. Pletten ask you for a smoke-free environment?'

I recall that term. I don't know the 6rigin of it but

I

ment should be smoke free.

D

I

I

I

Well, let me ask you.

a

y
C

Y

\A Yes, I had that authority in my opinion.

D

hich time Mr. Pletten was moved into the semiprivate
ffice. That did come subsequent to the movement of the

ntire branch.

know that was a point of discussion, that the environ-

id Mr. Pletten forward that to you?
-don't remember-how it came about.
s it possible to make that area smoke free?

s it possible to make any area smoke free?

Could you have ordered, in your authority
s supervisor, that everybody stop smoking, including
ourself?

ould I have ordered the employees that worked for me?

€s.

id you talk about exercising that authority with anybody?
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Did the term smoke free originate with Dr. Holt to your

' May have been.

Yes.

With who?

With Mr. Pletten, with Mr. Hoover, and, I don't recall,
butiI think Mr., Grimmett as well.

recollection? If that would he}p you refresh your memory,
As I recall it may well ha&e, yes.

In other word; it may not have been Mr. Pletten, it may

have been Dr. Holt?

MR. COHEN: We can ask Dr. Holt.
MS. BACON: Yes.
" MR. COHEN: I don't think I have any

furthér questions. .

Your witness,

MS. BACON: I don't have any further
questions for you either, Mr. Kator.

I realize you are preséed for time and I
would not wish to.hold you any further. |

MR. COHEN: Neither would I and I would 1i
£o thank you. |

- - - (12:40 p.m.)

e
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foregoing answers made by the witness, which were duly

STATE OF MICHIGAN)
) ss.
COUNTY OF WAYNE )

I, Jo Gallagher, Notary Public in and for
the'abové county and state, dq hereby certify that the fore-
going depo;ition was taken-before me at the time_and place *
heréinbefore set forth; that the witness was duly éworn to
testify to the truth, the whole truth and nothing but the

truth; that thereupon the foregoing questions were asked and

recorded by me by stenomask recording and later reduced to
typewriting under my supervision; and I do further certify that
this is a true -and correct transcription of my said stenomask
recording notes so taken.

IN WITNESS WHEREOF, I have hereunto set
my hand and affixed my notarial seal at Livonia, Michigan,

County of Wayne and State of Michigan, this 4422 day of

Jg/ Gallagher, CSMR-2584
otary Public, Wayne County,
Michigan

My Commission Expires: 2/21/83

May, 1982.




