
The e v i d e n c e i s mount ing t h a t t o b a c c o p u s h e r s aim much o f t h d r propaganda 
a t c h i l d r e n . G u l l i b l e c h i l d r e n grow up t o b e s u i d d d smokers dangerous t o t h e m s d v e s 
and o t h e r s . The F e d e r d Trade. Commission h a s p u b l i s h e d a Report on t h e n d d e a d i n g 
a s p e c t s o f tobacco a d v e r t i s i n g . The r e p o r t c o n t d n s b o t h p u b l i c and "nonpubl ic" 
d a t a . The i n f o r m a t i o n "has been d e s i g n a t e d e o n f l d e n t i d b y t h e s u b m i t t i n g com­
p a n i e s . " The i n f o r m a t i o n was "submit ted u n d e r compulsory p r o c e s s o r v o l u n t a r i l y 
i n l i e u o f compulsory p r o c e s s i n en i n v e s t i g a t i o n a p u r p o s e o f which was t o d e t e r ­
mine whether a l a w v i o l a t i o n had o c c u r r e d , " The i n f o r m a t i o n i s " p r o t e c t e d frorni 
p u b l i c d i s c l o s u r e under t h e t e r m s o f .a, s t i p u l a t i o n e n t e r e d i n t o by t h e Commisslbn 
a s t h e r e s u l t o f l i t i g a t i o n I n FTChv?-ygarter. No. 7 7 - 0 1 6 8 (D .D .C. J a n . 22 , _ 9 8 0 ) . ° 

B i f o r m a t l o n c o n c e r n i n g c h i l d r e n and smoking h a s b e e n p u b l i d z e d r e p e a t e d l y , 
i n c l u d i n g i n 29 L o u i s i a n a Law Rev iew 589 ( 1 9 6 9 ) . The "nonpubl ic" FTCTinformation 
e v i d e n t l y conf i rms t h a t p a r e n t d e f f o r t s t o have t h e i r c h i l d r e n f o l l o w t h e a d v i c e 
o f t h e Surgeon G e n e r d a r e b e i n g s u b v e r t e d ? I t i s g e n e r a l l y u n l a w f u l f o r c h i l d r e n 
t o smoke; u n l e s s c h i l d r e n a r e b e g u i l e d i n t o smoking, smoking would c e a s e cons ider ing^ 
t h e f a c t t h a t a d u l t s g e n e r a l l y do n o t s t a r t smoking o n c e r e a c h i n g a d u l t h o o d . A s p e c t s 
o f t h e FTC I n f o r m a t i o n were p u b l i s h e d ihr-June and J u l y 1981, i n c l u d i n g i n t h e D e t r o i t 
F r e e P r e s s , Monday, 6 J u l 8 l , p . 1A and 6 a . The a r t i d e i n d i c a t e s i n f o r m a t i o n such 
a s t h e f o l l o w i n g : A Brown and Wi l l iamson Tobacco Corporat ion e x e c u t i v e w r o t e thatfc 
"Doubt i s o u r p$bj3nct s i n c e i t i s t h e b e s t means o f compet ing w i t h t h e body o f f a c t 
t h a t e x i s t s i n theCidnds o f t h e g e n e r d p u b l i c . " R a t i o n d a d u l t s a r e e v i d e n t l y h a r d 
t o d e c d v e i n t o b e g i n n i n g s u i d d d b e h a v i o r . The p u s h e r s e v i d e n t l y r e c o g d z e that 
would happen i f t h e dangerous a s p e c t s were admi t ted b y them: "A l i k e l y r e s u l t o f such 
a c t i v i t y on o u r p a r t would b e e s c d a t i o n o f q u i t t i n g r a t e s among smokers ." 

An ad agency r e p o r t e d l y d e v e l o p e d and recommended a s t r a t e g y f o r " a t t r a c t i n g 0 

y o u t h s t h o s e m i n d . s e t a s d e s c r i b e d i n o t h e r l i t e r a t u r e would make them* amenable t o 
s u i d d d b e h a v i o r ? The ad agency g d d a n c e i s q u o t ed a s i n d u d n g : " P r e s e n t t h e 
d g a r e t a s one o f a f e w i n i t i a t i o n s i n t o t h e a d u l t w o r l d . " -^Present t h e d g a r e t 
a s p a r t o f t h e i l l i d t - p l e a s u r e c a t e g o r y o f p r o d u e t s - a n d a c t i v i t i e s . " "Tb "the b e s t 
o f your a b i l i t y ( c o n s i d e r i n g some l e g d c o n s t r r i n t s ) , r e l a t e t h e d g a r e t t o p o t , w ine , 
b e e r , s e x , e t c . " "Don't communicate h e d t h o r h e d t h - r e l a t e d " p o i n t s ; " 

I t i s no s u r p r i s e t h a t _mc*±ng i s l i n k e d t o d o o h o l i s r a j a s Dr. Tennant p o i n t s 
o u t . I n P e d i a t r i c N u r s i n g , January / F e b r u a r y 1980 , p a g e s 2 6 - 2 7 , i l l u m i n a t i n g data-1 

e x i s t s c o n c e r n i n g - t h e s e a s p e c t s . For example, " C i g a r e t t e smoking I n c h i l d r e n p r i o r 
t o age 12 h a s been found t o p a r t i c u l a r l y b e a s s o c i a t e d withr drug a b u s e and p o s s i b l y 
d c o h o l abuse I n l a t e r l i f e . " A " lack o f d s d p l i n e " i s d s o d t e d ? A t t h e h e a d i n g , 
we w i l l e x p l o r e t h e background o f t h e c u l p a b l e o f f i d d s i n d e t d l ? (Maybe I am* 
on s i c k l e a v e b e c a u s e d e d d i n g o f f i d d s w e r e - n o t spanked enough a s c h i l d r e n . ) 
Courts make d e a r t h a t even a n i m a l s must b e c o n t r o l l e d ( d i s c i p l i n e d ) so a s n o t t o 
harm p e o p l e . Chi ldren should grow up t o b e a t l e a s t t h a t d v i l i z e d . Hbweverj when 
m i s t r e a t e d o r e x p l o i t e d b y r u t h l e s s p u s h e r s , t h e y c l e a r l y become rilling t o h u r t 
o t h e r s . FTC o f f i d d s such a s James H. Sneed and E r n e s t J . I s e n s t a d t s h o u l d b e a b l e 
t o testify t o mos t i l l u m i n a t i n g d a t a . 

S t o k i n g t h a t h u r t s p e o p l e i s n o t a l l o w e d . I t i s u n f d r t o command a v i c t i m - sucfch 
a s me t o surrender my rights, a s t o "s tand h i s ground." There i s "a d f f e r e n c e , a 
c o n s t i t u t i o n a l d f f e r e n c e , between v o l u n t a r y adherence t o custom and t h e p e r p e t u a t i o n 
and enforcement o f t h a t custom-by l a w " ( o r r e f u s d t o e n f o r c e l a w ) , B r o w l e r v . .Gayle, 
142 F.Supp 707" a t 7 i l Cl9>6)", "cert . - deh"'^"352 US 903,~-*eVclen ' 3 5 2 U S 950 (1956*). " " ' ~* 
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The purpose o f a h e a r i n g I s n o t s imply t o v i n d o a t e t h e i n d v i d u d ' s ri^its. 
H e a r i n g s d s o promote c o n f i d e n c e i n f d m e s s . H e a r i n g s s u r f a c e f a c t s o t h e r - r i s e 
c o n c e d e d . H e a r i n g s p r o v i d e I n f o r m a t i o n b y d u c h ' h l g h e r l e v d o f f i e l d s can e v a l u ­
a t e managers a t a l o w e r l e v e l ? H e a r i n g s promote due p r o c e s s , e q u d p r o t e c t i o n o f 
t h e l a w , and o t h e r b a s i c e o n s t i t u t i o n d rights. I n t h i s s i t u a t i o n , t h e government 
i s v i o l a t i n g c o n s t i t u t i o n d ri^its, l a w s , and r e g u l a t i o n s ; t h e e f f e c t s i n d u d e 
v i o l a t i o n o f p r o p e r t y rights o f eanployment^ l i b e r t y p r o t e c t i o n s , and a d v e r s e e f f e c t 
on d s d p l i n e , s i n c e o f f i d d s are b d n g a l l o w e d c o n s p i c u o u s l y t o v i o l a t e r u l e s 
w i th i m p u n i t y . 

As a p e r s o n n e l s p p d a l i s t , my r e q u e s t s f o r r e l i e f a r e c r a f t e d a s q u o t a t i o n s 
from r u l e s , l a w s , and a p p l i c a b l e f a c t s . Adverse a c t i o n a g d n s t a p e r s o n b a s e d 
on r e q u e s t s f o r l a w and r u l e enforcement I s d e a r l y u n t o l e r a b l e , u n l a w f u l , and 
bad f d t h . The I n t o l e r a b l e a s p e c t 1 8 p a r t i c u l a r l y s t r i k i n g Txhen c o n t r a s t e d rithh 
Court gddance?" I n America, freedom* o f e x p r e s s i o n i n d u d e s more than m e r e l y t h e 
r i g h t t o ask t h a t r u l e s be e n f o r c e d . I n P e r r y v . SSJidermann, 4 o 8 US 593 ( 1 9 7 2 ) , 
t h e Supreme Court made d e a r t h a t t h e government cannot f i r e a p e r s o n i n v i o l a t i o n 
o f c o n s t i t u t i o n d rights such a s freedom* o f e x p r e s s i o n . I n t h a t c a s e , t h e employee 
had been c r i t i c i z i n g p o l i c i e s ; h e r e , I am' s e e k i n g en forcement o f p o l i c i e s ? I t 
i s -improper t o r e f u s e t o t a k e t e s t i m o n y on t h e m a t t e r b a s e d on t h e Supreme Court 
e x p l a n a t i o n , a t 598 , t h a t " P l d n l y t h e s e a l l e g a t i o n s p r e s e n t a bona f i d e c o n s t i ­
t u t i o n a l d a i m - . . . a teacher's p u b l i c cr i t i c i sm- , o f h i s s u p e r i o r s on m a t t e r s o f 
p u b l i c concern may b e c o n s t i t u t i o n a l l y p r o t e c t e d and may, t h e r e f o r e ? b e an i m p e r ­
m i s s i b l e b a s i s f o r termination o f h i s employment." R e q u e s t s f o r l a w enforcement 
a r e e n t i t l e d t o a t l e a s t t h e same d e g r e e o f c o n s t i t u t i o n d p r o t e c t i o n ? 

The c o n s t i t u t i o n a l rights a r e n o t v i n d c a t e d when t h e g o v e m m e n t d body i s 
a l l o w e d t o g i v e phony r e a s o n s , o r no r e a s o n , o r f a b r i c a t e d d s a b i l i t y r e a s o n s , 
w i t h o u t o p p o r t u n i t y f o r such a l l e g a t i o n s o r b e h a v i o r t o b e t e s t e d . An a p p e d s s 
c o u r t i n Chitwood v . F e a s t e r , 4 6 8 F . 2 d 359 ( 1 9 7 2 ) , o b s e r v e d t h a t t h e e x i s t e n c e o f 
• p r o t e c t e d speech" ( i n d u d n g u n d o u b t e d l y a w r i t t e n . g r i e v a n c e f o r which no r e p r i s d 
i s a l l o w e d b y d e a r r e g u l a t o r y gu idance ) i s "enough*An t h e v i e w o f t h e Suprerae 
Court, t o o c c a s i o n I n q u i r y t o determine whether or n o t t h e " g o v e m m e n t d a c t i o n 
f o r s u p p o s e d l y p r o p e r r e a s o n s "was i n f a c t c a u s e d b y t h e p r o t e c t e d speed*!* orr 
g r i e v a n c e , m o s t e s p e d a l l y t h e s u c c e s s f u l g r i e v a n c e , c o n f i r m i n g m u l t i p l e management 
d e f i c i e n c i e s . (Any l i - j y e r shou ld b e a b l e t o r e c o g n i z e t h a t t h e right t o f r e e d o m 
from*! r e p r i s d e x i s t s even i f t h e g r i e v a n c e had n o t been s u c c e s s f u l and h a d _ b # i 
no management e r r o r s o f any s o r t w h a t s o e v e r . ) I t i s n o t n e c e s s a r y t o WIN a p r i o r 
c a s e i n o r d e r t o have e n f o r c e a b l e c o n s t i t u t i o n a l rights. I n d e e d , w inn ing may b e 
more l i k e l y t o - tr igger r e p r i s d . ( I t i s d e a r i n t h i s e a s e t h a t t h e winn ing , and 
t h e e f f o r t s t o have t h e Report implemented , t r i g g e r e d t h e r e p r i s d . ) 

I t i s an o b v i o u s p r i n c i p l e t h a t management and a p p e d s o f f i d d s o u ^ i t t o 
know; r e p r i s d i s l i k e l y t o o c c u r soon a f t e r some rignificant e v e n t . Cburtssunder-
s t a n d such d e t d l s . R e p r i s d can f o l l o w b d n g chosen a s a u n i o n r e p r e s e n t a t i v e , o r 
a s a b a r g d n i n g a g e n t , o r a s a member o f a new. u n i o n . See such c a s e s a s S a r t e s d b i 
v . B u r l d n , 508 F . 2 d 110 ( 1 9 7 5 ) and George v . Cbnneaut Board o f E d u c a t i o n , 4 7 2 F . 2 d 
132 ( 1 9 7 2 ) . Employers a r e n o t l i k e l y t o admit r e p r i s d i n t h d r w r i t t e n n o t i c e s . 
I n my c a s e , management "doth p r o t e s t t o o much"; t h e extreme d e n i d o f a h e a r i n g 
speaks f o r i t s e l f . P r o t e c t i o n o f rights must b e - m e a n i n g f u l . " To b e "mean ingfu l ," 
i t must be t i m e l y . Time l i m i t s were n o t p l a c e d i n t o t h e r e g u l a t i o n s f o r no r e a s o n . 
The a u t h o r s u n d e r s t a n d t h e r e a s o n s f o r t i m e l i m i t s . The p e o p l e t h a t t h e r e g u l a t i o n s 
seek t o c o n t r o l and r e g u l a t e should o b e y . 
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t b e n MSPB d s t o r t e d s t a t e m e n t s fromnmy 1979 g r i e v a n c e t o a l l e g e t h e y somehow 
rendered me u n f i t f o r d u t y y e a r s l a t e r , MSPE v i o l a t e d f reeakmr o f e x p r e s s i o n even 
i f I had made t h e a l l e g e d s t a t e m e n t s and r e q u e s t s . S i c h a c t i o n r u n s a f o u l o f 
m u l t i p l e Supreme Court d e d d o n s . F o r example, i n NAACP v . B u t t o n , 371 US 415 a t 
4 2 9 - 4 3 0 ( 1 9 6 3 ) , t h e Supreme Court emphasized t h a t " a b s t r a c t d i s e u s r i o n i s n o t t h e 
o n l y s p e d e s o f oommudcat ion d i i c h t h e C o n s t i t u t i o n p r o t e c t s : t h e F l r s t A t t e n d m e n t 
d s o p r o t e c t s v i g o r o u s advocacy , c e r t a i n l y o f l a w f u l e n d s , a g a i n s t government 0 

b e h a v i o r . (M$ "v igorous" r e q u e s t s f o r enforcement o f r u l e s are t h e o b v i o u s t a r g e t 
o f MSPEP w r a t h . ) The Court i n d c a t e d t h a t "In t h e c o n t e x t o f NAACP o b j e c t i v e s , " 
l i t i g a t i o n i s n o t a t e c h n i q u e o f r e s o l v i n g p r i v a t e d i f f e r e n c e s ; i t i s a means f o r 
a c h i e v i n g t h e l a w f u l o b j e c t i v e o f e q u a l i t y o f t r e a t m e n t b y a l l government . . f 
f o r t h e members o f t h e Negro community i n t h i s c o u n t r y . I t i s t h u s a form: o f 
p o l i t i c d e x p r e s s i o n . " (My g r i e v a n c e I s t o c a u s e en forcement o f rules-Vby a s k i n g 
t h e government to ; e n f o r c e r u l e s tep~_jmbte' d a f e t y , m e n t d h'edtJi^ c o u r t e s y , e f f i d e n c y , 
e t c . M y v e f f o r t s a r e t o h e l p nonsmokers and h a n d i c a p p e r s d i s c o m f o r t e d and annoyed 
b y d e v i a n t a c t s o f a. s u i d d d n a t u r e . My e f f o r t s are t o h e l p " the Negro community" 
c o n s i d e r i n g t h e d i s p r o p o r t i o n a t e b l a c k m d e dea th r a t e from" smoking . ) The Supreme 
Court n o t e d t h a t " l i t i g a t i o n may w e l l b e t h e s o l e p r a c t i c a b l e avenue open t o a 
m i n o r i t y t o p e t i t i o n f o r r e d r e s s o f g r i e v a n c e s . " (The Supreme Court d i d n o t s a y 
t o h o l d p e t i t i o n e r s u n a b l e . t o work! C o n s i d e r i n g t h e Command f d s e p o s i t i o n ' , o f 
d e n i d o f a u t h o r i t y t o a o t , e t c . , "v igorous" r e f e r e n c e s t o l a w and r e g u l a t i o n s 
were a f o r e s e e a b l e r e s u l t and d e a r l y p r o t e c t e d b y t h e C o n s t i t u t i o n . ' ) 

The Supreme Court d i d n o t f i n d i t hard o r an "undue h a r d s h i p " "to f i n d c o n s t -
t u t i o n d p r o t e c t i o n f o r t h e k i n d o f c o o p e r a t i v e , o r g a n i z a t i o n d a c t i v i t y d i s c l o s e d 
b y t h i s r e c o r d . " (MSPF cpntetjpt f o r t h e C o n s t i t u t i o n i s shameful . The MSPB'mis­
conduct i s g r o s s . A " d v i l i z e d " p e r s o n would b l u s h . The r e c o r d shows t h a t I h a v e 
been " c o o p e r a t i v e " and am rilling a t any t i m e t o s i t down t o b e g i n d s e u s r i o n on 
implement ing t h e 25 Jan 80' g r i e v a n c e r e p o r t , t h e r u l e s , t h e h a n d l c a p p e r g d d a n c e , 
e t c . The r e c o r d shows t h a t management i s n o t even rilling t o s i t down t o d i s c u s s 
t h e m a t t e r s w i t h me, d e s p i t e my many r e q u e s t s and o f f e r s t o do s o . ) I n t h e NAACP 
c a s e , t h e Supreme Court n o t e d t h e e f f o r t "through l a w f u l means t o a c h i e v e l e g i t i m a t e 
p o l i t i c d e n d s . " (}Sy e n d s are n o t " p o l i t i c d 0 b u t en forcement o f d r e a d y e x i s t i n g 
r u l e s I n a manner f a m i l i a r t o me a s an e x p e r i e n c e d p e r s o n n d s p e c i a l i s t u d n g 
p r e r i o u s l y implemented t e c h n i q u e s o f c o u n s e l i n g , w r i t t e n i n s t r u c t i o n s and o r d e r s , 
v e r b d gu idance , o r whatever , whereby management e n f o r c e s i t s r u l e s . D i s d p l i n e 
such a s s u s p e n s i o n o r removal , o r u s e o f a r r e s t power , when u s e d , was a g a i n s t 
r e c d d t r a n t p e r s o n s . The f u l l power o f enforcement h a s n o t b e e n c o n s i d e r e d an 
"undue h a r d s h i p . " The a s i n i n e i d e a t h a t r u l e enforcement i s so d f f i c u l t a s t o b e 
a lmos t " i m p o s d h l e " came a s a g r e a t shock t o me, c o n s i d e r i n g t h a t t h e 25 Jan 80 
g r i e v a n c e r e p o r t h a d b e e n so s u p p o r t i v e o f my p o s i t i o n on h a v i n g t h e AR 1 - 8 
guidance e n f o r c e d . ) 

I n r e Pr imus , .436 US 4 1 2 a t 426 ( 1 9 7 8 ) , conf irmed t h a t " a c t i v i t y undertaken* 
t o o b t a i n mean ingfu l a c c e s s , t o t h e c o u r t s i s a f u n d a m e n t d right w i t h i n t h e p r o t e c ­
t i o n o f t h e F i r s t Amendment?" (Mjr g r i e v a n c e s imply wanted % e a n i n g f u l " enforcement 
o f t h e r u l e s . . . S e c u r i n g such enforcement should b e o b t a i n a b l e w i t h o u t r e c o u r s e t o 
t h e c o u r t s , i ? e . , w i t h o u t " l o o k i n g t o t h e e v e n t u d I n s t i t u t i o n o f l i t i g a t i o n " — t h e 
NAACP l a n g u a g e . I n r e Pr imus d d n p t c o n s i d e r I t somehow an undue h a r d s h i p t o 
o v e r t u r n a reprimand o f an a t t o r n e y . Even t h e Bar a s s o d a t l o n i n t h e c a s e d d n o t 
n r e t e n d t h e a t t o r n e y was somehow p h y d c a l l y u n f i t f o r d u t y ! There was no claim* o f 
""not ready , w i l l i n g and. . a b l e t o work"—a da im* so vague u n d e r t h e d r c u n r s t a n c e s 
a s t o b e u r d n t e l l i g l b l e V ) 
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S b l l i n s v . N a t i o n w i d e L i f e I n s u r a n c e Company,' 9 0 Mich . AppV 399 ( 1 9 7 9 ) , 
282 N,W,2d 8 , p r o v i d e s i n s i s t c o n s i s t e n t w i t b h t h e P e o p l e v . C a r m i c h a d , 5 Mich, 
10 ( I 8 5 8 ) gu idance , a t 17 , t h a t " i n t e n t l o u 1 s i n l a w dednd"ble from* t h e a c t 
i t s e l f . " I n C o l l i n s , t h e I s s u e was "whether I n j u r y o r d e a t h r e s u l t i n g fromr 
v o l u n t a r y i n t o x i c a t i o n can c o n s t i t u t e an ' a c d d e n t d I n j u r y o r d e a t h . ' " I n myy 
s l t u a t i o n , o n e o f t h e I s s u e s I s t fce ther management and smoker a c t i o n ( s ) t h a t 
d i d "endanger . . .. d i s c o m f o r t o r u n r e a s o n a b l y " annoy me a r e I n t e n t i o n d o r n o t ; 
I n C b l l l n s , t h e Michigan A p p e d s Court h e l d , approved, and adopted "the m a j o r i t y / 
r u l e t h a t a death o r i n j u r y i s a c d d e n t d o n l y i f t h e a g e n c y e f f e c t i n g t h e deatiri 
o r I n j u r y - c a n b e termed a c d d e n t d , t h a t I s , u n e x p e c t e d , u n a n t i c i p a t e d , and 
u n f o r e s e e n , I r r e s p e c t i v e o f whether t h e r e s u l t so q u a l i f i e s . " Harm from second 
hand smoke I s w e l l known I n t h e p u b l i c d o m d n ; AR 1 - 8 e x p r e s s l y c o n t e m p l a t e s t h e 
f o r e s e e a b l e l i k e l i h o o d ; t h e 25 Jan 80 Grievance . Report e x p r e s s l y conf irmed 
t h e f a c t ; m u l t i p l e m e d i c d s t a t e m e n t s c a l l e d a t t e n t i o n t o t h e f a c t ; t h e a g e n c y 
p h y d d a n a g r e e d ; I emphasized "the f a c t . 

I n C o l l i n s , t h e Court cons idered ' known f a c t s r e l a t i v e t o t h e rituatlon o f 
t h a t c a s e and t h e n a p p l i e d t h e l a w . I n my c a s e , I want d e d d i n g o f f i d d s t o 
n o t e t h e f a c t s , and t h e n t o a p p l y t h e l a w , i C e . , t o I n s t r u c t a h a l t t o t h e 
endangerment, d i s c o m f o r t , and u n r e a s o n a b l e annoyance. I n C o l l i n s , t h e Court 
n o t e d t h a t i n accordance rith t h e facfes and l a w , " d e c e d e n t ' s -vo luntary a c t s o f 
i n t o x i c a t i o n which r e s u l t e d i n a r e a s o n a b l y f o r e s e e a b l e consequence was n o t 
• a c d d e n t d . * 0 I t i s d e a r t h a t smokers' s u i d d d a c t s o f smoking b y tfclch:.smokers 
d d l y k i l l t h e m s e l v e s m e e t t h i s c r i t e r i a . Such b e h a v i o r i s n o t " « _ 3 d d e n t d . ° 
Th i8 "not ' a c d d e n t d ' 0 b e h a v i o r routinely h u r t s nonsmokers such"as m e , „ a s i s 
o b v i o u s i n t h e p u b l i c d o m d n d a t a and a l l t h e e v i d e n c e a p p l i c a b l e t o me? 

The m a j o r i t y v i e w o f t h e C o l l i n s d e d d o n conf irmed "not ' a c d d e n t d ? ' ° 
The d i s s e n t i n g o p i n i o n t o o k n o t e o f t h e "chron ic d c o h o l i c ' s u n f o r e s e e n dea th 
from-a s i n g l e e p i s o d e o f d r i n k i n g " and s d d t h a t such -may r e a s o n a b l y b e termed 
an ' a c d d e n t d b o d i l y i n j u r y , " - I n t h i s s i t u a t i o n , asthma I s known t o a r i s e o v e r 
a p e r i o d o f t i m e a s a r e s u l t o f m u l t i p l e e x p o s u r e s i n an o f f i c e s e t t i n g o v e r a p e r i o d 
o f y e a r s . My s i t u a t i o n i n v o l v e d 26 Aug 69 - May 1979, e t c . AR 1 - 8 d o e s n o t 
l i m i t i t s e l f t o p r o h i b i t i n g o n l y " i n t e n t i o n d " endangerment, dsoomfort^* and 
u n r e a s o n a b l e annoyance. I t p r o h i b i t s a l l such. AR 1 - 8 p r o h i b i t s smoking ifcen 
sueh consequences a r e m e r e l y "not ' a c c i d e n t e l ' 0 and even idhen t h e y a r e a c t u a l l y 
" a c d d e n t d f ; AR 1 - 8 s e t s g o d s ~ t o b e m e t , and management d o e s n o t want t o m e e t 
t h o s e g o d s . 

The p r i n c i p l e I s d e a r l y a p p l i c a b l e i n t h i s s i t u a t i o n . Courts c o n s i d e r 
p r i n c i p l e s . But t h e r e I s a known r e l a t i o n s h i p t h a t I s p r o g r e s d v d y more 
d e s c r i b e d i n t h e l i t e r a t u r e be tween smoking and dcoho l i sm;" ' Dr. F o r e s t Tennant , J r . 
a d v i s e s t h a t employers "who d o n ' t want t o have d o o h o l i c s working f o r them* should 
g e t rid o f smokers ." NIDA Monograph 23 , January 1979, a t 189 , o b s e r v e d t h a t 
" a n e o d o t d o b s e r v a t i o n s s u g g e s t t h a t d o o h o l i c s and h e r o i n a d d c t s smoke a t a 
h i ^ x r a t e , p a r t i c u l a r l y d u r i n g - p e r i o d s o f a b s t i n e n c e . " Dri Roland G r i f f i t h s 
i s f i n d i n g t h a t d r i n k i n g smokers smoke more b y r e d u c i n g t h d r " i n t e r - p u f f and 
l n t e r - r i g a r e t t e l n t e r v d s . " Dr. G r i f f i t h s s t a t e s t h a t " t h e i n c r e a s e i n smokingr 
l s n ' t s imply an a r t i f a c t o f c h d n i n g a p u f f t o a s i p " a s "even xhen t h e d r i n k i s ' 
t aken i n one g u l p , smoking i n c r e a s e s . 0 
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TACOM and MSPB' are d i s r e g a r d n g t h e v a s t l i t e r a t u r e o n t h e problem: o f 
smoking. T h i s p u b l i c d o m d n l i t e r a t u r e . 1 s h e r e b y i n c o r p o r a t e d b y r e f e r e n c e 
under 5 CFR 1 2 0 l ; 6 7 o n I D f f i d d n o t i c e . " There i s no cause o f a c t i o n t o s i n g l e 
me o u t . The harm t o p e r s o n s such a s m y s e l f h a s b e e n known f o r f a r t o o l o n g t o 
j u s t i f y a c t i o n a g d n s t me, on t h e p r e t e n s e o f p r o t e c t i n g me, when o t h e r s a r e n o t 
so " f a v o r e d , " i n d u d n g p e o p l e I n my v e r y own o f f i c e . S e e EPM Suppl . 7 5 2 - 1 , 
S 3 - 2 b ( 3 ) , "Unl ike p e n d t i e s f o r l i k e o f f e n s e s . " See examples o f t h e m e d i c d 
l i t e r a t u r e such a s on p e r s o n s w i t h coronary a r t e r y d i s e a s e , a s t h e Surgeon G e n e r d 
h a s n o t e d , and as.AR 1 - 8 r e c o g n i z e s . See t h e a r t i d e "The E f f e c t o f S t o k e . o n t h e 
Nonsmoker," b y Dr? W i l f r e d Aronow, I n Fami ly P r a c t i c e R e c e r t l f ! c a t i o n , V o l ; 1 , 
n o . 7 , Nov. 1979. SBe t h e Gre% and J a p a n e s e s t u d e s . S e e t h e American Lung 
A s s o c i a t i o n d a t a on" " S e c o n d h a n d S t o k e . " M i l l i o n s o f p e r s o n s w i t h asthma?, a r e 
a d v e r s e l y a f f e c t e d . I s every^wi th an e p i s o d i c c o n d i t i o n t o b e d e d a r e d dlsabl*ed? 
D o n ' t e p i s o d e s end? WIQ knows b e s t b u t t h e exan__01ng d o c t o r — and s u r e l y t h e 
p a t i e n t ? See 110 Am. J . Epidemio logy 15 -26 ( 1 9 7 9 ) , " E f f e e t s - o f P a r e n t d .. 
C i g a r e t t e S t o k i n g on t h e Pulmonary Func t ion o f C h i l d r e n , " S e e 3 0 2 NiBTgl .J .Med. 
720 -723 ( 1 9 8 0 ) " S m a l l - d r w a y s D y s f u n c t i o n i n N b n - S t o k e r s C h r o r i c a l l y Exposed t o 
Tobacco S t o k e , " b y \ t o i t e and Froeb . 

For g d d a n c e on d e a l i n g w i t h m e n t a l l y i l l i n d v i d u d s , s e e 65 Minn. Law Rev. 
927-960-s( i98J_), "The right and r e s p o n s i b i l i t y o f a c o u r t t o i m p o s e t h e i n s a n i t y 
d e f e n s e o v e r t h e d e f e n d a n t ' s o b j e c t i o n . " C o n s i d e r i n g t h e over-whelming e v i d e n c e 
on smoker m e n t d d i s o r d e r , i t i s o n l y f a i r t h a t you p r o t e c t m e n t a l l y i l l smokers 
from t h e c o n s e q u e n c e s o f t h d r b e h a v i o r i n d i s a b l i n g me f o r o v e r a y e a r b y t h d r 
own admiss ion and o o n f e s r i o n . Upon c r o s s - e x a m i n a t i o n , o t h e r s i n j u r e d a s w e l l s h a l l 
d s o b e d t e d . 

A l so s e e t h e c a s e o f Hubbs v . Davidson* e t d . , Massy Super . Ct». Eq._No. 
41971 ( 1 9 8 0 ) ( u n r e p o r t e d ) ( g r a n t i n g e q u i t a b l e r e l i e f i n f a v o r o f a C.E.T.A. 
t r d n e e a g d n s t a d m i n i s t r a t o r s o f a j o b t r d r i n g program and a g d n s t two t r d n e e s 
smoking on t h e j o b ) . I t i s o b v i o u s t h a t smokers, w e i g h i n g t h e risks, may d e d d e 
t o t a k e them. I f t h a t I s a right, i t i s d s o a right n o t t o smoke. l e t , t h e 
i n s t a l l a t i o n f o r c e s p e o p l e to smoke. 

A i r t h a t i s so contaminated a s t o produce I n c o - w o r k e r s m u l t i p l e symptoms*-
i s d e a r l y u n s a f e and u r i h e d t h f u l . Management knows t h i s , _ a n d t h a t e x b & d n s vfcyr 
management r e f u s e s t o do s t u d e s , d e s p i t e h a v i n g conned MSPB i n t o th_j_king s t u d i e s ^ 
a r e o c c u r r i n g . Air t h a t i s so contaminated a s t o p r o d u c e h e a d a c h e s , e y e i r r i t a t i o n 
even t o t h e p o i n t o f an 0W3P-approved o la imj t h r o a t i r r i t a t i o n s , c o u ^ i s , c h e s t 
p a i n s , e t c . i s demonstrably u n s a f e and unhed*thf|Q.? The employees who h a n d l e 
l o c d 0W3? and r e t i r e m e n t c a s e s undoubted ly have' i n f o r m a t i o n on t h e names o f t h e 
o t h e r s who are s u f f e r i n g . The names o f t h e hundreds o f "h igh r i s k p e r s o n n e l " rill 
b e most i l l u m i n a t i n g , a t t h e h e a r i n g i n i n t e r v i e w i n g and examining them*on t h e 
prob lems t h a t t h e y are f a c i n g . The r e o o r d s o f Dr. H o l t on o t h e r c a s e s rill d s o 
p r o v i d e much v d u a b l e i n s i g h t . He w i l l b e a b l e to oonf e s s I n f o r m a t i o n t h a t Hass 
d r e a d y b e e n p r o v i d e d me, oh. o t h e r s . 

C e r t d n l y t h e d r around t h e smokers** and i m m e d i a t e l y n e x t t o the_r.is.._mch-* 
h i ^ i e r i n contaminants . Somebody h a s t o s i t o r s tand n e x t t o t h e smokers? I t 
i s t h e r e f o r e i m p o r t a n t t o f i n d o u t whether t h e p r e t e n d e d s t u d i e s , i f happen ing , 
a r e on weekends o r o t h e r w i s e n o t around smokers. There c l e & r l y I s no b i o l o g l c d 
m o n i t o r i n g , o f smokers o r nonsmokers. OSHA r u l e s do n o t f o r b i d c r e a t i n g d a n g e r s 
t o o n e s e l f a c c o r d n g t o t h e i n s t a l l a t i o n ; t h a t o l s d m n i s n o t v a l i d . But i n any 
c a s e , d v l l s e r v i c e r u l e s e x p r e s s l y f o r b i d such b e h a v i o r . Once smokers are r e q u i r e d 
t o o b e y , t h e p r e t e n s e o f d r c o n t e n t s t u d i e s w i l l b e seen a s "the i r r e l e v a n c y i t i s . 
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The l a d e o f p r o f e s s i o n a l i s m i n t h e 18 June 1981 MSPB argumenta t ive b r i e f 
on b e h a l f o f t h e I n s t a l l a t i o n b e h a v i o r i s d e a r . The i s s u e s were n o t a d d r e s s e d . 
The December 1979 i n d d e n t s and o t h e r s b e f o r e t h e 25 J a n u a r y 1980 Gr ievance 
Report were i g n o r e d d e s p i t e a p p e d s on t h o s e a s p e c t s . The i n t e r v a l oetween 
r e e d p t o f t h e Gr ievance Report and 17 March 1980 and t h e e v e n t s i n t h a t t i m e 
frame were s imply I g n o r e d . I n any competent r e v i e w o f a s u s p e n s i o n , t h e a c t i o n s 
t h a t l e d t o t h e s u s p e n d o n are. supposed t o be t h e s u b j e c t o f r e v i e w . S p e d f i c 
f a c t s With names, d a t e s , t i m e s , p l a c e s , e t c . , would b e c o n s i d e r e d w i t h t h e employee 
h a v i n g t h e ri#xt t o p r e s e n t e v i d e n c e and c r o s s - e x a m i n e . Y e t i n t h i s c a s e , MSPB 
c h o o s e s t o d s r e g a r d i t s l e g d d u t i e s . I n s t e a d o f a t i m e l y d e d d o n on t h e f a c t s , 
MSPB3 c h o s e t o i g n o r e t h e r e c o r d , f a b r i c a t e e v e n t s and d l e g a t i o n s o f what h a s n o t 
happened, and r e f u s e a h e a r i n g t o e x p o s e t h o s e f d r i f l c a t i o n s . 

The right t o a h e a r i n g on f i t n e s s i s n o t something new. The Supreme Court 
h a s supported t h a t i d e a f o r a l o n g t i m e . See S lochower v . Board o f Higher-Educa­
t i o n , 350 US 551 ( 1 9 5 6 ) , wherein t h e Court r u l e d t h a t an employee c o u l d n o t b e d i s -
charged w i t h o u t some i n q u i r y i n t o f i t n e s s , i n t h a t c a s e , f i t n e s s t o t e a t h . A 
h e a r i n g i s even more o b v i o u s i n t h i s c a s e , where t h e q u e s t i o n i s t h e f i t n e s s o f 
t h e environment . I am f i t f o r d u t y ; i t i s t h e environment t h a t i s u n f i t in- t h a t 
i t c o n t d n s "a s a f e t y hazard" a s a d m i t t e d i n t h e Gr ievance Repor t . A hear ing* w i l l 
l i k e l y s u r f a c e o t h e r u n f i t n e s s e s i n t h e environment , e ; g . , d c o h o l i c a n d / o r m e n t a l l y 
d s o r d e r e d employees dangerous t o t h e m s d v e s a n d / o r o t h e r s . 

I n Both v . Board o f R e g e n t s , 4©8 US 5*$4 ( 1 9 7 2 ) , t h e Supreme Court i d e n t i f i e d 
c o n d t i o n s f o r a h e a r i n g ( o n c o n s t i t u t i o n d rights, p r o p e r t y , and l i b e r t y ) , a l l o f 
which a r e f a c t o r s i n ray s i t u a t i o n . A h e a r i n g i s e s s e n t i d . I t i s e ^ e d a I 3 y n e e d f u l 
c o n s i d e r i n g t h e a l l e g e d " s t i g - a - o r o t h e r d i s a b i l i t y " a l l e g e d t o r e n d e r me u n a b l e 
t o work f o r such an e x t r e m e l y p r o t r a c t e d p e r i o d . The l e n g t h y _u^>endon h a s " f o r e ­
c l o s e d " r e a l i s t i c ' "freedoir t o t a k e advantage o f o t h e r employment o p p o r t u n i t i e s " 
under t h e rircunrstances. I t h a s d e a r l y i m p d r e d p r o m o t i o n a l o p p o r t u n i t i e s a s 
management h a s conf irmed i n w r i t i n g . The harmful i m p a c t i s a s d e a r a s i n any 
r a c e o r sex d s c r i m i n a t i o n c a s e . I n d e e d , i t i s worse s i n c e i n such c a s e s , t h e 
v i c t i m s a r e n o t g e n e r a l l y d e n i e d t h e o p p o r t u n i t y t o work a t a l l . "M_ke whole" i n 
t h i s c a s e must t a k e i n t o a c c o u n t t h e s p e d d drcum*_tances , . i n d u d n g t h e a p p a l l i n g 
I n t e n s i t y o f t h e d s c r i m i n a t i o n o f r e f u s d t o e n f o r c e r u l e s . The wrongdoing-does 
" f o r e c l o s e a range o f o p p o r t u d t i e s , " i n d u d i n g " o p p o r t u n i t i e s " unknown t o me, 
g i v i n g added f o r c e t o t h e d d n r f o r due p r o c e s s v i a a h e a r i n g . Even a s i m p l e l o w 
performance r a t i n g m e r e l y h u r t i n g c h a n c e s f o r promot ion b u t n o t f o r d n g t h e e n p l o y e e 
o f f t h e j o b , w a r r a n t s a h e a r i n g , B b t t c h e r v . F l o r i d a Department o f A g r i c u l t u r e 
and Consumer S e r d c e s , 365 F . Supp. 1123 ( 1 9 7 3 ) . 

The l a c k o f d a r i t y and p r e d s l o n i n t h e MSPB 18 June 1981 d e d s i o n can h a v e 
a " c h i l l i n g " e f f e c t . P e o p l e w i l l b e a f r a i d t o seek enforcement o f r u l e s . L e g d 
e t h i c s a l l o w a v i g o r o u s " d d m r . o r d e f e n s e i f i t can b e supported b y good f d t t f c 
argument f o r an e x t e n s i o n , m o d f l c a t i o n , o r r e v e r s d o f e x i s t i n g l_-«j-"L-Canon 7 , 
DR 7 - 1 0 2 ( A ) ( 2 ) as- "Adopted b y o r d e r o f t h e Mich igan Supreme Cburt O c t o b e r 4 , 1 9 7 1 . ° 
C e r t d n l y t h e r e I s no b a s i s f o r p r e t e n d i n g a l a w y e r o r p e r s o n i s u n f i t f o r d u t y 
then s e e k i n g enforcement o f c u r r e n t r u l e s . The " s t i g n a o r o t h e r d s a b i l i t y " must 
b e r e s o l v e d b y a h e a r i n g t o show t h e f d r i l y o f t h e a c c u s a t i o n , t h e r e I " c h a l l e n g e 
t h e s u b s t a n t i a l t r u t h o f t h e m a t e r i d I n q u e s t i o n 0 I n e v e r y p e r t i n e n t r e s p e c t ? a 
"hear ing would a f f o r d a p r o m i s e o f a c h i e v i n g " t h e " r e s u l t " o f r u l e enforcement and 
r e t r a c t i o n o f t h e f a l s e c l a i m s , and o t h e r r e l i e f , Codd v ? V e l g e r , 429 US 6_ft ( 1 9 7 7 ) . 
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The MSPB f d s i f i c a t i o n o f - p r o h i b i t i n g smoking i n t h e e n t i r e C i v i l i a n P e r s o n n d 
D i v i s i o n " i s p a r t i c u l a r l y s t r i k i n g a s a f d s e h o o d when j u x t a p o s e d with- t h e i n t e n ­
t i o n a l l y m i d e a d i n g MSPB d a i m t h a t t h e s tandard o f compl iance i s m e r e l y "a 
• r e a s o n a b l e ' a t t e m p t t o accommodate a p p e l l a n t ' s h a n d c a p p i n g c o n d i t i o n . " MSPB 
o f f i d d s know b e t t e r , - b u s , some q u e s t i o n s a r i s e , f o r example: \ fcy d i d MSPB 
i n v e n t t h e f d s e h o o d ? l iby d i d MSPB i n t e n t i o n a l l y u s e t h e wrong y a r d s t i c k f o r 
measuring compl iance? 

The a n s w e r s ) become p l a i n e r upon r e v i e w o f t h e l e g d c o n t e x t . MSPB o f f i d d s 
a r e w e l l aware t h a t such a ban was n e c e s s a r y a n a i s r e q u i r e d b y b o t h l a w and r e g u ­
l a t i o n . The r e c o r d d e a r l y showed t h a t management h a d r e f u s e d t o m e e t t h e a c t u d 
s tandard , an " u n q u a l i f i e d and a b s o l u t e " d u t y r a t h e r t h a n a m e r e l y "reasonab le" 
a t t e m p t . MSPB t h u s s imply d e d d e d t o f a b r i c a t e t h a t t h e a c t u d , g o v e r n i n g s tandard 
had been m e t . Such f d s i f i c a t i o n b y t h e t r i e r o f f a o t m i g h t n o t b e s u c c e s s f u l l y 
c h a l l e n g e a b l e on f u r t h e r r e v i e w . MSPB: f u r t h e r - d e c i d e d t o d i v e r t a t t e n t i o n f r o m - t h e 
c o r r e c t s tandard , " u n q u a l i f i e d and a b s o l u t e " d u t y , t o t h e i r r e l e v a n t , phony , and 
s u p e r f i c i a l l y l e s s e r s tandard , a m e r e l y " r e a s o n a b l e " a t t e m p t . 

I t 1 8 no mere c a s u d m a t t e r t o d e f y t h e e v i d e n c e and p r e t e n d h a p p e n i n g s t h a t 
t h e r e c o r d e x p l i d t S y i n d i c a t e s h a v e n o t happened. The " r i s k o f p r i s o n u n d e r l a w s 
such a s 18 USC 1001 i s s imply too g r e a t f o r c a s u d d s r e g a r d o f f a c t , documented 
f a c t . A d e d s i o n t o d e f y e v i d e n c e r e q u i r e s p r e m e d i t a t i o n and t i m e t o r e f l e c t on 
c a r r y i n g o u t t h e d e e d . I n t h i s c a s e , f a r l o n g e r than t h e s p e c i f i e d 120 d a y s went 
b y . Tb d e t r a c t a t t e n t i o n from t h e r e a l s tandard , a m a s s o f i r r e l e v a n t words about 
t h e i n a p p l i c a b l e a s p e c t s would b e n e e d e d . I t would b e n e c e s s a r y t o d i s r e g a r d t h e 
e v e n t s l e a d i n g up t o t h e s i t u a t i o n ; s imply f o c u s i n g on t h e c o n t i n u e d absence m i g h t 
d i v e r t unwary r e a d e r s f r o m - t h e i n t e r m i t t e n t a s p e c t s o f t h e months b e f o r e . I t would 
b e n e c e s s a r y t o u s e t h e f d s e word "improved" t o mask t h e r e a l i t y o f worsened. 
Adequate f d s i f i c a t i o n would b e b u t t r e s s e d b y r e l y i n g on t h e I n s t a l l a t i o n p h y d d a n * s 
l e g a l o p i n i o n s , d e s p i t e t h e f a c t t h e y a r e o b v i o u s l y i n e r r o r . 

But i n any u n l a w f u l e f f o r t , even t h e b e s t p r e m e d i t a t i o n can go awry. I t was 
s imply shoddy t o i n d u d e i n b o t h t h e "undue h a r d s h i p " and accompl i shed l i s t s some 
a s p e c t s even c o p i e d o u t o f t h e r e g u l a t i o n . The d i s t o r t i o n s o f t h e . g r i e v a n c e r e q u e s t s 
would be a ride, b u t MSPB o b v i o u s l y d e d d e d t o t a k e t h e risk. E t c . , e t c . 

M S P B ; I n t e n t i o n a l l y c h o s e t o d e f y l a w and Supreme Court g d d a n c e b y i t s a d m i t t e d 
r e f u s d t o even c o n s i d e r t h e r e p r i s d I s s u e , (Of o o u r s e , s i n c e MSPB had I t s e l f 
d e d d e d on r e p r i s d ? ) The command Congress^gave*MSPB i n 5 USC 7 7 0 1 ( c ) ( 2 ) l©**dear 
and inoperat ive . MSPB c o n f e s s e s t h e e x i s t e n c e o f t h a t command I n 5 CFR 1 2 0 t ? 5 6 ( b ) . 
Yet t h e 18 June 1981 MSPB b i l l o f a t t r i n d e r r b l a t a n t l y f l o u t s t h e I m p e r a t i v e command. 
I n NAACP v . Alabama e x r e l . P a t t e r s o n , 357 US 449' M 4 6 o - 4 6 l ( 1 9 5 8 ) , t h e Supreme 
Court emphasized a " c l o s e s t s c r u t i n y " requ irement . (MSPB r e f u s e s any s e m t i n y a t 
a l l . ) The Cburt s d d " e f f e c t i v e advocacy o f tethr p u b l i c and p r i v a t e p o i n t s o f v i e w , 
p a r t i c u l a r l y c o n t r o v e r r i d o n e s " i s p r o t e c t e d . (My c a s e i s e x d u s l v e l y " p u b l i c " 
I n l i m i t i n g I t s e l f t o s e e k i n g enforcement o f r u l e s ; smokers i n c o n t r a s t e x e r d s e a 
m e r d y " p r i v a t e " v i e w i n t h d r s t a t e m e n t s o p p o s i n g such e n f o r c e m e n t . ) The "Court 
h a s more than o n c e r e c o g n i z e d b y remarking upon t h e c l o s e n e x u s between t h e f reedoms 
o f speech and assembly . . . an I n s e p a r a b l e a s p e o t o f t h e -^berty1-*" a s s u r e d b y t h e 
Due P r o c e s s C l a u s e o f t h e F o u r t e e n t h Amendment." (My c a s e n o t e d government d i s r e g a r d 
o f t h e rights o f nonsmokers a s w e l l a s my own—confirmed b y t h e Ebcaminer. The 
" l i b e r t y " t o f i l e a g r i e v a n c e t o s e c u r e t h e right t o work i s d s o b u t t r e s s e d by t h e 
Court d e d s i o n i n Yick Vfo v . Hopkins , _t&~"US 356 ( 1 8 8 6 ) . ) Contrary government 
b e h a v i o r must b e and " i s s u b j e c t t o t h e c l o s e s t s c r u t i n y . " 
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" S p e d f i c I n t e n t " i n S i t u a t i o n 

Management suspended me f o r d s d p l i n a r y r e a s o n s . S t o k e r s c a u s e endangerment, 
d i s c o m f o r t , and u n r e a s o n a b l e annoyance? Management d o e s n o t e n f o r c e t h e p r o t e c t i v e 
r u l e s and l a w s . F d s e i n f o r m a t i o n i s u s e d . " I n t e n t i o n i s i n l a w d e d u d b l e f r o w 
t h e a c t i t s e l f , " P e o p l e v . Carmichael , 5 Mich. 10 , a t 17 ( I 8 5 8 ) , 7 1 AD 769? 

C l e a r l y t h e wrongdoing I s I n t e n t i o n d , (The r u l e s a r e t o b e e n f o r c e d whether-
o r n o t v i o l a t i o n i s i n t e n t i o n a l o r a c d d e n t d ; management r e f u s e s t o e n f o r c e them-
a t a l l . ) I s I t n e c e s s a r y t o show " " s p e d f i c i n t e n t " t o c a u s e harm, r e f u s e t o e n f o r c e 
r u l e s , r e f u s e t o o b e y r u l e s , d s d p l i n e , . e t c . ? The c o n t e x t I n w h i c h - t h e s e management 
and co-worker v i o l a t i o n s a r e t a k i n g p l a c e i s an "immediate t h r e a t " rituatlon. 
An --immediate t h r e a t " can r e s u l t I n dea th f o r t h e riotim(s)l The l e g d p r e c e d e n t s 
show t h a t » _ p e r i f l c I n t e n t " i s n o t n e e d e d i n such s i t u a t i o n ; t h d r gu idance i s 
i n s t r u c t i v e ? The p r i n c i p l e s a r e p e r v a s i v e and encompass ing f o r t h e many v i o l a t i o n s 
t h a t make up t h e "immediate t h r e a t " s i t u a t i o n and I n v o l v e v i o l a t i o n s o f a m a t e r i d 
o r c o l l a t e r d n a t u r e , i n d u d i n g r e f u s d t o o b e y and e n f o r c e r u l e s , t h e u s e o f f d s e 
i n f o r m a t i o n , .marking my t i m e c a r d s f o r p e r s o n a l r e a s o n s , h i r i n g and promot ing 
smokers, e t c . 

The -»i__mediate t h r e a t " a l l e g a t i o n o f 29 A p r i l 1980 must be k e p t oont_jrua_ly 
I n mind s e n t e n c e b y s e n t e n c e . Ifcen dea th r e s u l t s from* an "immediate threat"" a g d n s t 
a -rictim*, t h e g d d a n c e I s I n s t r u c t i v e . I n P e o p l e v . Barnard, 9 3 M i d i . Appi .590 
286 N,W.2d 870 , t h e Court o b s e r v e d "the s tandard c r i m i n d j u r y l n _ t m c t - L o n s , ° and 
l n d c a t e d t h a t "Second-degree m u r d e r _ i s n o t a " s p e c i f i c i n t e n t " cr ime . S e e P e o p l e 
v . Garc ia , 398 Mich . 250, 259 , 247 N,W,2d $*7 ( 1 9 7 6 ) , d i s t i n g u i s h i n g W e l l a r v ; P e o p l e , 
30 Mich. l 6 ' ' ( l 8 7 4 ) . " She f a c t t h a t death d i d n o t r e s u l t I n a y s i t u a t i o n i s no c r e d t 
t o t h e u n t e n d e r m e r r i e s o f t h e c u l p a b l e o f f e n d e r s . I t I s d e a r from P e o p l e vC 
Carmichad t h a t no c r e d t a c c r u e s t o t h e p e r p e t r a t o r m e r e l y b e c a u s e h i s u n l a w f u l 
d e s i g n I s n o t f u l l y a c h i e v e d . ' At i 6 , t h e Court w i s e l y h e l d t h a t f i _jBCge d a s s 
o f s t a t u t b r y o f f e n s e s c o n s i s t s o f a c t s done rith t h e u l t i m a t e i n t e n t t o do some 
m i s c h i e f , which may o r may n o t b e accompli,shedS" The r e g u l a t i o n s h a v e b e e n v i o l a t e d ; 
u n r e a s o n a b l e annoyance h a s been shown. That i s s u f f i d e n t " m i s c h i e f " t o warrant 
p e n a l t y . A d d t i o n d c h a r g e s such a s c a u s i n g d i s c o m f o r t , c a u s i n g endanger-ment/ 
f d s l f l c a t i o n s , m e n t d d i s o r d e r , d o o h b l i s r a , e t c . s i m p l y r e l a t e t o a d d t i o n d 
" c o u n t s , " \5hetber under c r i m i n d l a w o r a s mere a d m i n i s t r a t i v e m a t t e r s ? 

I t i s e s s e n t i d t o remember,.that t h e right t o p r o t e c t i o n froar. s a f e t y hazardrs, 
endangerment, a s s a u l t , p o i s o n i n g , f d s l f l c a t i o n s , e t c . , i n d u d e "p r e s e n t rights: 
t h e y a r e n o t m e r e l y h o p e s t o some f u t u r e enjoyment" o r en forcement . S e e Watson 
v . CBLty o f M«__ph±s, 373 US 526 ( 1 9 6 3 ) , a t 5 3 3 . 

The Michigan Law Review, March' 1981, p a g e s 7 5 4 - 7 5 6 , h a s I n t e r e s t i n g d a t a I n 
a book r e v i e w on "Mentd D i s a b i l i t i e s and C r i m i n d R e a > o n r i b i l i t y . « - The r e v i e w 
n o t e s t h a t " c r i m i n d a c t i o n s r e s u l t i n g f r o n r m e n t e l d i s e a s e a r e o f t e n p u r p o s e f u l , 

i n t e n t i o n d , and l n g e d o u s l y p l a n n e d . " ( T h i s would u n d o u b t e d l y d s o b e t r u e i n t h e 
d v i l and a d m i d s t r a t i v e l a w r e a l m . ) The r e v i e w s a y s " i t i s i r r a t i o n a l i t y , and n o t 
t h e absence o f s p e d f i c I n t e n t , t h a t j u s t i f i e s r e d u d n g t h e d e f e n d a n t ' s c r i m i n d 
l i a b i l i t y . " ( I n my c a s e , , t h e management a c t i o n I s i r r a t i o n d , c o n t r a r y t o s t a t e d 
g o v e m m e n t d o b j e c t i v e s , and d s d p l i n a r y . ) The r e v i e w d i s c u s s e s * w h e t h e r a c c u s e d 
p e r s o n s "induce" t h e i r own " i n s a n i t y . " ( S t o k e r s do t h d r own smoking, t h o u ^ i t h e y 
a r e e v i d e n t l y b e g u i l e d a s c h i l d r e n t o b e g i n smoking. ) The r e d q u e s t i o n should b e 
a d d r e s s e d i n my q u e s t i o n t o whether management o f f i d d s were ( a n d a r e ) c a p a b l e 
o f forming a d i s d p l i n a r y i n t e n t . See d s o ' t h e Comptro l l er G e n e r d * s g d d a n c e . 
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The book Stoke Soreenj Tobacco and t h e P u b l i c w e l f a r e , b y former S e n a t o r 
Maurine B . Neuberger , i s i l l u m l h a t l n g . At 5 , she draws an e x c e l l e n t a n d o g y wlthh 
t h a l i d o m i d e t o show t h e danger, ' and a t 6 , w i t h I n c r e a s e d t o b a c c o ad e a ^ e r i d i t o r e s 
showing t h d r good grasp o f "merely s t a t l s t l c d " e v i d e n c e . At 7 3 , ?he a s k s , ""&o 
would r e l y on a n a r o o t i c s a d d i c t te e v d u a t e t h e h a z a r d s o f n a r c o t i c 8ddictlonT ,*• 
( D o e s t h e Command wonder about smokers p r e t e n d i n g a l l i s w e l l w i t h t h e enrironment*) 
At 5 1 - 5 2 , she d t e s p a s t c e n t u r y i n f o r m a t i o n t h a t --Tobacco "was h d d r e s p o n s i b l e 
f o r many d s e a s e s — i n d u d i n g c a n c e r and i n s a n i t y . " I t I s no s u r p r i s e -that "Between 
1895 and 1921 a t o t e l o f 14 S t a t e s ' b a n n e d t h e s d e o f d g a r e t t e s " ! " A t 5 0 , she 
n o t e s t h a t "tobacco I s l i s t e d a s a drug i n t h e 1890 e d t l o n o f t h e P h a r r a a c o p o d a . " 

At 6 4 , she n o t e s t h a t more r e v i e w s and s t u d i e s a r e n o t what i s n e e d e d ( i n 1963) , 
b u t movement "to f a c i l i t a t e t h e t r | k d a t i o n o f t h e m e d i c d e v i d e n c e i n t o a prograHp 
o f re j spons lb le acttbni.°£(--Re_pdn_§"-ire* a e t i o h " t o implement t h e r u l e s and Grievance 
Report I s what t h e i n _ t a l l a t l o i i and MSPB o p p o s e * ) A t 8 5 - 8 6 , she d t e s t h e A i r F o r c e 
Surgeon G e n e r d i n 1962, MJJT"pen. O l i v e r Ki N i e s s , -who had t h e g u t s t o t a k e some 
a c t i o n . (Contempt f o r ru les ' i s o b r i p u s when t h e d u t y t o p r o t e c t from endangerment, 
e t c . 1 s so d e a r . TACOM and MSPB should t a k e enforcement a c t i o n t o h d t t h e v i o l a t i o n s , 
a d d t n y u n r e s t r i c t e d a b i l i t y t o work? and .command t h e u s e o f "competent m e d i c a l 
e v i d e n c e " and d s r e g a r d o f Dr. ' H o l t ' s l e g d o p i n i o n s u n t i l he can d s p r o v e endanger­
ment , d s c o m f o r t , e t c . , whi%i he**hannot" do.)" 

-^Stoking "causes i n s a n i t y . . " So i t i s . n o s u r p r i s e t h e n t h e book d t e s ( a t 117) 
a p r o - t o b a c c o new-paper e d i t o r d d s a y i n g , " . ' Ihe .buyer who d o e s n o t know o f t h e p o s d b l e 
c a u s d c h d n between d g a r e t t e ' f e and c a n c e r . . . i s . n o t wofth t h e s a v i n g ? * 0 (Uhe 
p r o - p u s h e r v i e w o f smoker r i g h t s l e - c l e a r l y l i m i t e d , ) A t 126 , she n o t e s t o b a c c o 
company concern t o I n d u c e c h i l d r e n t o smoking. (Do p u s h e r s support c h i l d abuse, b y 
" d g a r e t t e b u m s " o r "s low-mot ion s u i d d e " a s t h e p r e f e r r e d technique?) At 14, she 
d t e s i n 1963 smoking a s r e l a t e d t o "cancer o f t h e b l a d d e r , g a s t r i c - and duodenal 
u l c e r s , b r o n c h l t i s i ptteumorda, i n f l u e n t ] * , pulmonary t u b e r c u l o s l e , - • f o r o B u w - a n d l t i s -
o b l i t e r a n s ( a d i s e a s e o f t h e a r t e r i e s i n which t h e f l o w o f b l o o d i s lnpd_-e<t& tobacco 
amblyopia ( .•- . . . ' a r a r e form o f b l i n d n e s s - a f f e c t i n g h e a v y smokers ' ) . . . i m ^ d r e d 
h e a r i n g . . . a c d d e n t - p r o n e n e s s . . . . ° OWhen t h e body i s a d v e r s e l y a f f e c t e d , 
t h e mind I s d i s o r i e n t e d . ) * 

The l i n k w i t h d c o h o l i s m i s shown a t 113 i n a smoker comment, •*_ c a n ' t a f f o r d 
b o t h so I ' v e d e d d e d on d r r h o d s . " The p u s h e r v i e w i s c h a r a c t e r i z e d a t 112,. 
"So t h a t ' s agreed t h e n , w e ' l l drop t h e s e x a n g l e and p l a y up t h e d e a t h w i s h ; " I n 
d i s c u s s i n g smoker . a d d i c t i o n , t h e i d e a o f a smoker - m e r e l y e p c e r d s i n g h i s freedomnof 
c h o i c e i s unsound ." ( p e o p l e *£he are, i n sane have l o s t c h o i c e ; t h e " r d ^ - t t o smoke" i s 
n o t o n l y a l e g d myth under A u s t i n v . Tennessee' , 179 US 3 4 3 ; i t i s a m e d c d and 
f a c t u d m y t h . ) The f a c t t h a t "working and smoking d o n ' t mix" i s d s o apparent from* 
i n f o r m a t i o n i n h e r book; s e e 4 5 - 4 6 . 

Smoker " d i f f i c u l t y c o n c e n t r a t i n g " on r e a l i t y b y u r i b d a n c e d r e a c t i o n t o i n f o r ­
mat ion I s d s o apparent I n h e r book. D e s p i t e the danger , "smokers r e l y on t h e con­
t i n u e d e x i s t e n c e o f d g a r e t t e a d v e r t i s e m e n t s a s p r o o f t h a t ' smoking o o u l d n o t be a l l 
t h a t b a d , ' I t i s i n t e r e s t i n g t o n o t e , t o o , t h a t t h e p s y c h o l o g i s t s o f S o d d Research , 
I n c . , s t r e s s e d the"importance o f a d v e r t i s i n g i n a l l a y i n g t h e smoker ' s f e a r s . „ 'Ad­
v e r t ! ring makes d g a r e t t e s r e s p e o t a b l e , and i s t h u s r e a s s u r i n g , ' t h e y s t a t e d , " 
( I t i s no wonder t h a t smoker m e n t d i l l n e s s i s " o b v i o u s l y w i d e s p r e a d , " 
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The Command d i d n o t seek a d d i t i o n d m e d i c d e v i d e n c e b e f o r e p l a c i n g me 
on s i c k l e a v e , b e f o r e making t h e change t o a n n u d l e a v e , o r b e f o r e t h e change t o 
LWDP. The Command h a s done n o t h i n g t o s e c u r e v e r i f i c a t i o n o f Dr? H o l t ' s d i s r e g a r d 
o f t h e i n f o r m a t i o n f r o m - t h e e x a f i d d n g p h y s i d a n s — w i t h one e x c e p t i o n ? Stoking: 
" c a u s e s i n s a n i t y , " and so i n a d a s s i c o f p r o j e c t i o n , smokers a c c u s e d me ( t h d r 
v i c t i m ) and s e n t me t o a p s y c h i a t r i s t , though t h e y h a d a b s o l u t e l y no i n t e n t i o n 
o f h o n o r i n g t h e r e s d t s . Because management and MSPB o f f i d d s h a v e knowledge 
t h a t my a b i l i t y t o work i s u n r e s t r i c t e d and t h a t t h e r e i s n o t even de m i n i m i s 
t r u t h t o t h e p ? 6 , 18 Jun 81 f a b r i c a t i o n o f "not r e a d y , rilling' and a b l e to 
work , . - . , " t h e y h a v e a t no t i m e a c t e d t o s e c u r e a p h y s l d d f i t n e s s f o r d u t y 
e x a m i n a t i o n . They f e a r t h a t t h e r e s u l t s would eonf irm Dr. H o l t * s e r r o r . Th'ey 
know t h a t MESC and OPM have a l r e a d y r e j e c t e d Dr. H o l t ' s a l l e g a t i o n s . 

The f a c t remrins t h a t Dr. H o l t h a s n o t p e r s o n a l l y examined me. The f a c t 
r e m d n s t h a t t h e r e a r e no m e d c d r e a s o n s f o r * h a t h a s t r a n s p i r e d . H i s v i e w s a r e 
n o t even m e d i c d o p i n i o n s , b u t h i s p e r s o n d whims o p p o s e d t o l a w enforcement," 
MS-B and t h e I n s t a l l a t i o n u n d o u b t e d l y r e a l i z e t h a t - u t i l e spme c o n s i d e r a t i o n may 
b e g i v e n t o a m e d i c d o p i n i o n o f a nonexsminlng p h y d d a n , t h e c o u r t s h a v e g e n e r a l l y 
h e l d t h a t t h e y d e s e r v e l i t t l e w d ^ i t i n t h e o v e r a l l e v d u a t l o n o f d i s a b i l i t y . 
See V e d v . C a l i f ano, 6 l 0 F . 2 d 4 9 5 , --J97 ( 8 t h C i r . 1 9 7 9 ) ; A l l e n v . Wrinberger , 
5 5 2 F.'2d .781, 786 ( 7 t h C i r . 1 9 7 7 ) ; and L a n d e s s v . Weinberger , 490 F . 2 d 1187, 1190 
( 8 t h C i r . 1 9 7 4 ) . 

Nb c o n d d e r a t l o n can b e g i v e n t o t h e n o n m e d c d o p i n i o n o f a non-examining-
p h y s l i d a n when "Inadequate phys lc^i* e x a m i n a t i o n s o r none a t a l l " ; " i g n o r e d t h e 
r e s t s o f t h e t e s t s " and t h e r e g u l a t i o n s , s t u d i e s , d e d d o n s , m e d i c d o p i n i o n s 
and o t h e r e v i d e n c e ; "took no p r e c a u t i o n s a g a i n s t " endanger ing , d i s c o m f o r t i n g , 
o r u r h e d t h f u l c o n d t i o n s b y making recommendations t o f o l l o w h i s a d v i c e , b y 
a d v i s i n g management o f my f i t n e s s f o r d u t y and o f t h e n e e d t o r e s o l v e t h e h a z a r d , 
o r b y t a k i n g any p r o f e s r i o n d s t e p s t o r e s o l v e t h e s i t u a t i o n even d i e n t h e d u r a t i o n 
was o b v i o u s l y m e d p a l l y i m p o s s i b l e ; e t c . He d i d no " b l o l o g l c d m o n i t o r i n g ? 0 

He made no " i d e n t i f i c a t i o n " o f a d d c t e d , m e n t a l l y d i s o r d e r e d , o r d o o h o l i c s n o k e r s . 
He I n s i s t e d on p r e d i c a t i n g h i s v i e w s on t h e right t o .-ifc-oke when TAC0$_.R 6 0 0 - 5 , 
Chapter 27 , d t e s a d i f f e r e n t apprc?aohu t o be f o l l o w e d . He f d l e d t o answer 
correspondence ; h e f a i l e d t o f o l l o w up t o o b t a i n answers t o such correspondence 
a s h e d i d send t o management recommending r e s o l u t i o n ; He f d l e d t o a d v i s e t h e 
s a f e t y o f f i c e t o honor m e d c d e v i d e n c e . He d i s a g r e e d rith" t h e . 25 Jan 80 Grievance 
Report;1 

MS-B r e f u s e d t o c o n s i d e r t h e f a c t s and t h u s r e f u s e d t o a p p l y t h e l a w ; The 
f a c t o f my a b i l i t y t o work was o b v i o u s and apparent from- t h e f i r s t a p p e d ? M _ B 
had a b s o l u t e l y no m e d i c a l e v i d e n c e t o t h e c o n t r a r y . The extreme e r r o r s b y M£PB 
are n o t s h e l t e r e d by " r e s ^ w i ' m t a . ' - ' e s p e r i a l l y _t___£/since no f i n a l d e d s i o n b y 
MSPB on t h e c a s e h a s been i s s u e d . 

A l l examining p h y s i d a n s a g r e e I am a b l e t o work, and t h a t t h e r e i s a h a z a r d . 
Dr. H o l t h a s no m e d c d b a d s f o r d i s a g r e e m e n t . C o n s i d e r i n g t h e i m p d r r a e n t o f 
judgement t h a t smoking " c a u s e s , " t h e a n d o g o u s p r i n c i p l e i s . t o e x c l u d e such p e r s o n 
from judgement a s "has a, d i r e c t , p e r s o n d , s u b s t a n t i d • • '? I n t e r e s t i n reaching* 
a c o n c l u s i o n a g d n s t " me, Tumey v . Ohio , 273 US 510 a t 523 ( 1 9 2 7 ) . The symptom? 
"crav ing f o r t o b a c c o " makes any mere "pecuniary" i n t e r e s t a dwarf b y c o n t r a s t . 
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"Anyone whb smokes i s n u t s . 

The "cannot" claim**is f d s e . N o t even MSPB s u s t d n e d i t . The r e a s o n chosen 
b y t h e i n s t a l l a t i o n t o de fend i t s a c t i o n was n p t a c c e p t e d . That s h o u l d h a v e 
s e t t l e d t h e m a t t e r ; a d e d s i o n i n f o r m i n g t h e agency t o r e s t o r e ray s i c k l e a v e 
should have .been i s s u e d . That would have m o t i v a t e d t h e agency t o b e g i n r u l e 
enforcement , t h e p r e r e q u i s i t e t o " r e a s o n a b l e accommodation,"" The i n s t a l l a t i o n 
d o e s n o t even t r y t o p r e t e n d t h a t t h e environment i s n o t e n d a n g e r i n g , d i scomfort ing- , 
a n d / o r u n r e a s o n a b l y annoying . That f a c t i s s imply t a k e n f o r g r a n t e d . I n s t e a d 
o f h d t l n g such under AR 1 - 8 , t h e i n s t a l l a t i o n s imply wants MSPB d d i n evad ing 
t h e AR 1 - 8 g d d a n c e . The i n s t a l l a t i o n d o e s n o t want t o h a l t t h e endanger ing ; i t 
wants t o charge s i c k l e a v e b e c a u s e o f t h e endanger ing . 

R e l i a n c e on t h e m e d c d e v i d e n c e t h a t I n e e d an environment t h a t i s n o t e n ­
d a n g e r i n g , i s r e a s o n i n g i n a d r c l e , when u s e d t o j u s t i f y s i c k l e a v e . Suppose 
a d o c t o r a d v i s e d a b l a c k p e r s o n a g a i n s t r e t u r n i n g t o a v o t i n g p l a c e .where KKK 
t h u g s would b e a t up a t t empted b l a c k v o t e r s . "Would any r a t i o n a l p e r s o n dare t o 
h a l l u c i n a t e , n a y , i n t e n t i o n a l l y l i e , t h a t h e "was n o t r e a d y , w i l l i n g and a b l e t o " 
v o t e . Would n o t t h e r a t i o n d r e s p o n s e b e t o c o n t r o l t h e KKK, b y whatever means-
n e c e s s a r y ? ttiat about c a l l i n g t h e p o l i c e ? m o b i l i d n g t h e s t a t e n a t i o n a l guard? 
-sending i n t h e FBIt s end ing i n f e d e r d t r o o p s ? whatever? I t ' s b e e n done.„ I t i s 
no functue h a r d s h i p ? " No r a t i o n d p e r s o n would t h i n k t h e d o c t o r r e p e a l ^ f ti^*'-^'<• 
right t o v o t e . No r a t i o n a l p e r s o n should t h i n k my d o c t o r h a s r e p e d e d ' ^ h ^ ' m ^ - t i ' t p 
work i n s a f e c o n d i t i o n s . C o n s i d e r i n g . t h e Array's l o n g problem w i t h smoking, d o c u ­
mented a s l o n g ago a s i n t h e A u s t i n v . T e n n e s s e e c a s e , t h e i n s t a l l a t i o n ' s d i s r e g a r d 
f o r t h e endanger ing , d i s c o m f o r t i n g , and u n r e a s o n a b l y annoying , c a u s e a s p e c t s i s 
a t r a g i c symptom and c o n f i r m a t i o n o f t h e f a c t t h a t smoking .-!causes i n s a n i t y . " 
I n d e e d , a s E l l e n Goodman s d d i n Newsday, 9 June # 8 1 , ? . ? . p r o v e s what we 
d r e a d y know: Anyone who smokes i s n u t s . " I f t h e 100$ v i e w i s right, smoker 
m e n t d i l l n e s s i s more widespread t h a n m e r e l y " o b v i o u s l y ridespread?" 

Ockham'6 r a z o r i s i n s t r u o t i v e ; Cla ims o r a s s u m p t i o n s such a s MSPB' a s s e r t e d 
t o somehow j u s t i f y endanger ing me, a r e i n a p p r o p r i a t e s i n c e . t h e y were m u l t i p l i e d 
beyond n e c e s s i t y , and I n d e e d beyond t h e e v i d e n c e o f r e c o r d . \9zy do smokers 
endanger? Xtiy d o e s t h e i n s t a l l a t i o n r e f u s e t o c o n t r o l endangerment? tfiy d i d 
management d e c i d e t o d s d p l i n e me f o r demanding r u l e enforcement? The answer: 
"Anyone who smokes i s n u t s . " That i s a f u l l and s u f f i d e n t answer. T h a t answer 
d o e s n o t m u l t i p l y e x p l a n a t i o n s beyond t h e n e c e s s a r y number. Any o t h e r s 0 a r e 
d e t a i l s o r e l a b o r a t i o n s o r f a b r i c a t i o n s o r whatever . 

TA00M-R 6 0 0 - 5 , Chapter 27, p a r a . 2 7 - 7 c ? , d t e s an I d e n t i f i c a t i o n " r e o u i r e m e n t 
on "those s u b o r d i n a t e s who demons tra te e v i d e n c e o f h a v i n g an d c o h o l i o o r drug 
p r o b l e m . " Has management a p p l i e d Ockham's r a z o r i n i d e n t i f y i n g m e n t a l l y d s o r d e r e d 
sraokersf" H a s - i t been a p p l i e d u n d e r FPM Suppl . 7 5 2 - 1 , S l - 6 * 3 ) r e smokers a s 

harmful t o t h e m s d v e s ? o r o t h e r s ? U s i n g Ockham's r a z o r would"avoid t h e r e m o t e s t "undue 
h_-_etsfilp03h_ua>endng o r f i r i n g m e n t a l l y i l l smokers, b y r e s o l v i n g t h e q u e s t i o n o f 
h a v i n g a p s y c h i a t r i c examinat ion f o r each smoker, t o i d e n t i f y t h e " o b v i o u s l y w i d e ­
spread" number..of i n s t a l l a t i o n smokers w i t h m e n t d p r o b l e m s . "When "anyone who 
smokes i s n u t s , " Mr. Werthe im's s t a t e d concern i s o b v i a t e d . (Of c o u r s e , even norrad , 
s tandard p e r s o n n e l c o n t r o l t e c h n i q u e s a r e n o t a h a r d s h i p , and c e r t a i n l y n o t an 
"undue" o n e . Otherwise t h e y would n o t b e u'ped b y p e r s o n n e l o f f i d d s and manage­
m e n t . ) T h i s w i l l d s o r e s o l v e t h e " d i f f i c u l t y c o n c e n t r a t i n g " problem o f TACOM and 
MSPB f a i l u r e t o o b s e r v e t h a t t h e r e i s no r a t i o n a l n e x u s be tween ( a ) b e i n g r e a d y , 
w i l l i n g and a b l e t o work, and ( b ) m e d i c d g d d a n c e t o a v o i d a h a z a r d . There i s no 
r a t i o n a l n e x u s between m e d i c d a d v i c e t o a v o i d a KKK t h u g mob a t a p o l l i n g p l a c e , 
and b e i n g ready , w i l l i n g and a b l e t o v o t e . L e t ' s r e s o l v e t h e " d f f i c u l t y concen­
t r a t i n g " on r e a l i t y . 
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MESC v . MSPB: ray c o n d i t i o n i s t h e same. The d f f e r e n c e i s t h a t Mich igan 
i s rilling t o h o n o r t h e f a c t s ; MSPB i s n o t . 

M5^B i n t e n t i o n a l l y f a b r i c a t e d ( o r h a l l u d n a t e d ) n o n - m e d l c d r e a s o n s f o r 
p r e t e n d i n g -rfiat i t d d ? The h o n e s t t h i n g t o do would b e t o make t h e phony , r e t r o ­
a c t i v e a l l e g a t i o n s an "advance n o t i c e " o f t h e a d v e r s e a c t i o n t h a t i s i n v o l v e d , 
c a n e d t h e c u r r e n t agency conduct,'* and l e t me reg>ond t o t h e f d s e MSPB d a i m s , 
so t h e c a s e can go t h r o u ^ i c h a n n e l s p r o p e r l y . MSPJB3 i n t e n t i o n a l l y s t r a y e d from t h e 
r e a s o n s t h e i n s t a l l a t i o n a d m i t t e d i n „ w r i t i n g . I f -the i n s t a l l a t i o n a g r e e s t h a t 
t h o s e a r e t h e r e a s o n s , . l e t i t say so? L e t i t admit t h a t i t i s mad about -that 
I s d d i n my g r i e v a n c e . 

The burden o f h a v i n g t o respond t o d f f e r e n t and c o n t r a d i c t o r y r e a s o n s a t 
t h e h i g h e s t l e v e l s o f t h e a p p e d p r o c e s s i s d e a r l y due e x d u d v e l y t o government 
m i s c o n d u c t . MSPB.obvious ly d i d n o t f i n d t h e agency r e a s o n ( s ) a s a l l e g e d 
s u p p o r t a b l e . O t h e r w i s e , i t would h a v e supported thenr and s t o p p e d w r i t i n g , and 
n o t have b e a t around t h e b u A ? 

An i n t e l l e c t u a l l y h o n e s t MSPB d e c i s i o n would h a v e s d d : t h e i n s t a l l a t i o n 
d a i m s i t "cannot" ban smoking. That c l a i m i s c o n t r a r y t o i t s own G r i e v a n c e Report 
i t s a y s i t a c c e p t e d . Thus, t h a t c l a i m - i s n o t t h e r e a s o n . R e v e r s e d . 

I f an h o n e s t d e r i s i o n wanted t o d a b o r a t e , i t c o u l d h a v e added: The r e c o r d 
shows t h e i n s t a l l a t i o n i s making t h e same d a i m s about a u t h o r i t y and s t u d i e s a s 
i t s own examiner h a s d r e a d y r e j e c t e d . Such c l a i m s are pr ima f a d e e v i d e n c e t h e 
25 Jan 80 Grievance Report h a s n o t been implemented . R e v e r s e d . 

Any a d d t i o n d e l a b o r a t i o n would need o n l y t o r e f e r t o 5 CFR 120_V56(B). 

Under t h e rircranrstances, a p r o f e s s i o n d d e d d o n a t t h i s p o i n t shou ld i n c l u d e : 

There i s e v i d e n c e t h a t MSPB f a b r i c a t e d i n f o r m a t i o n , o r engaged i n e x p a r t e 
commudcat ion . The d e r i s i o n s o f 18 Jun 8 l and b e f o r e d s r e g a r d c a u s e and e f f e c t . 
They d i s r e g a r d t h e e v e n t s b e f o r e 17 Mar 80 and d i s r e g a r d t h e 25 Jan 80 Gr ievance 
Report . The 18 Jun 8 l document c o n t d n s i n t e m d i n c o n s i s t e n c i e s and u s e s t h e 
wrong s tandards f o r a s s e s s i n g compl iance and a c t i o n t o b e t a k e n . I t c o n t d n s 
r e p r i s d b a s e d on t h e e m p l o y e e ' s freedom o f e x p r e s s i o n t o s e c u r e r u l e enforcement . 
I t i g n o r e s t h e non-unique a s p e c t s . E t c . 

L i k e t h e Shimp Court o r d e r , t h e new and c o r r e c t e d d e d s i o n shou ld o r d e r - t h e 
i n s t a l l a t i o n t o p r o v i d e s a f e working c o n d i t i o n s , and",_hould d t e s p e d f i c ways o f 
a c h i e v i n g t h e " u n q u a l i f i e d and a b s o l u t e " duty? A s t a r t would b e t o o r d e r t h e 
i n s t a l l a t i o n t o do t h a t MSPB p r e t e n d e d on 18 Jun 8 l h a s d r e a d y o c c u r r e d ; ( I t 
shou ld d s o be n o t e d t h a t compl iance was due I n 1977. P o i s o n i n g p e o p l e h a s 
cumulat ive e f f e c t s ; and t h o s e e f f e c t s must be p r o v i d e d f o r , t o --make t h o l e " t h e 
s i t u a t i o n , ' ) v 

Examples f o r p r o v i d i n g f o r t h e t o t e l s i t u a t i o n would i n c l u d e : Guidance t o 
( 1 ) p r o v i d e sane working c o n d i t i o n s b y i d e n t i f y i n g and r e h a b i l i t a t i n g o r c o n t r o l l i n g -
m e n t a l l y d s o r d e r e d " employees ; ( 2 ) p r o v i d e an environment t h a t d o e s n o t d i s c o m f o r t 
o r u n r e a s o n a b l y annoy; ( 3 ) p r o v i d e sober working c o n d i t i o n s ; ( 4 ) p r o v i d e l a w f u l 
working c o n d i t i o n s by i d e n t i f y i n g each f a l s i f i c a t i o n , and r e f e r r i n g t h e p e r p e t r a t o r 
t o t h e Department o f J u s t i c e ; and c o n t r o l ( 5 + ) d i s c o u r t e s y , l i t t e r i n g , l o a f i n g , 
I n e f f i c i e n c y , d s r e g a r d o f t i m e l i m i t s , e t c . 
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MESC u n d e r s t a n d s t h a t I am n o t "not ready , rilling and a b l e t o work ." 
P u t t i n g a p e r s o n on s i c k l e a v e i n advance d o e s n o t come rithin t h o s e c r i t e r i a . 
(So MESC " a u t h o r i z e d unemployment compensat ion b e g i n n i n g i n January 1981, a f t e r 
management h a d exhaus ted ray s i c k l e a v e a c c o u n t u n l a w f u l l y f o r I t s p e r s o n d 
r e a s o n s . ) 

I t i s a c e r t a i n t y t h a t management p l a c e d me on i n v o l u n t a r y s i c k l e a v e i n 
advance . How i s t h a t f a c t known w i t h " c e r t a i n t y ? " I t i s e a s y t o answer t h a t 
q u e s t i o n . Management t o l d me s o ! 

Of c o u r s e , t h a t f a c t I s o b v i o u s from t h e r e c o r d . Hbwever, MSPB i s n o t i n t e r e s t e d 
i n t h e f a c t s , on o r o f f t h e r e c o r d . I t i s . that d i s i n t e r e s t which e x p l a i n s t h e 
r e f u s d o f a h e a r i n g o o n t r a r y t o 5 CFR 1 2 0 1 ? 2 4 ( c ) . I t i s t h a t r e f u s d whicbh 
c a u s e s t h e p e t i t i o n t o EEDC. A p r o p e r d e d d o n b y Mr. Baumgaertner would h a v e 
r e s o l v e d t h e m a t t e r b y May 1980 a t t h e l a t e s t . 

M S P B d s i n t e r e s t i n an a c c u r a t e d e r i s i o n i s r f U r t h e r - e v i d e n c e d b y i t s d i s r e g a r d 
o f t h e e v e n t s p r i o r t o 17 March 1980, b y i t s u s e o f i r r e l e v a n t and i n a p p r o p r i a t e 
c r i t e r i a , b y i t s d i s r e g a r d o f t h e 25 Jan 80 USACARA g r i e v a n c e r e p o r t / b y y i t s f u s e 
o f t h e a m a t e u r i s b h l e g d o p i n i o n o f t h e i n s t a l l a t i o n p h y s i c i a n , e t c . The MSPB 
a t t i t u d e i ' s e v i d e n t i n i t s d s r e g a r d o f t h e 25 Aug 80 and 22 Sep 80 a p p e d V w h i c l h 
are n o t even r e f e r e n c e d I n t h e 18 Jun 8 1 b i l l o f a t t a i n d e r . The d e d s i o n a l s o 
d o e s n o t r e f l e c t concern f o r t h e I n f o r m a t i o n I n a y 25 Aug 80 and 29 O c t 80 m o t i o n s 
and i n my 5 Nov 8 0 , 1 Deo 8 0 , 2 Jan 8 1 , 9 Jan 8 1 , 4 Feb 8 1 , and 20 Apr 81 l e t t e r s ? 
MSPB h a s d e a r l y t r e a t e d rith d e r i s i o n t h e p u b l i c domain I n f o r m a t i o n conf i rming 
t h a t I am n o t u n i q u e , and t h e t y p e o f envlrpraaent routinely n e e d e d f o r p r o t e c t i o n 
from*-endangerment, d s c o m f o r t , and u n r e a s o n a b l e annoyance . "CSb a c o u r t b e b l i n d 
t o what must l i e c - e e e s ^ i a r l l y known t o e v e r y l n t e l _ 3 g e n t p e r s o n . J . ?•-—"ELck Mb v . 
Hopkins , 118 US~356 ( 1 8 8 6 ) . 

The q u e s t i o n I s , can MSPB n o t know what e v e r y I n t e l l i g e n t p e r s o n knows? 

Dr. Matthew f o o d s ' 1899 JAMA i n f o r m a t i o n i s i l l u m i n a t i n g . S t o k i n g i s " a c a u s e 
o f m e n t a l decay" and " o b l i t e r a t i o n o f t h a t f a c u l t y t h a t e n a b l e s man t o r e c o g n i z e 
t h e rights o f o t h e r s . " Can a p e r s o n r e a l l y n o t know what e v e r y i n t e l l i g e n t p e r s o n 
knows? W a l l , smoking " c a u s e s i n s a n i t y . ° " I t o f t e n l e a d s t o d r i n k . * I t " s t u p e f i e s 
t h e m o r d s e n s e . * Dr; l fcods d s o n o t e d t h a t " 'Every e d u c a t e d man o u A t t o know 
t h e b e s t t h i n g s ? ' " 

F o r t h e sake o f d s e u s s l o n , 1 l e t u s t h e o r i z e t h a t nobody a t MSPB? smokes?' 
The q u e s t i o n a r i s e s , i s I t p r u d e n t t o copy somebody e l s e ' s symptoms I n t o y o u r own 
o u t p u t ? I s I t p r o f e s s i o n a l ? Hfeat i n p r e s s l o n 1 s c r e a t e d ? ' 

D o c t o r s a r e n o t a l l o w e d t o i g n o r e e v i d e n c e , d i s r e g a r d t e s t r e s u l t s , o r 
s e r v e a s p u s h e r s o r rubber stamps. A p p e d s o f f i d d s h a v e t o m e e t s t a n d a r d s o f 

performance d s o . Does MSPB t h i n k I t i s exempt from p r i n c i p l e s o t h e r s h a v e t o 
obey? 

O t h e r s a r e e x p e c t e d t o b e a b l e t o comprehend c a u s e and e f f e c t p r i n d p l e s . 
O t h e r s a r e e x p e c t e d t o u n d e r s t a n d and a p p l y r e g u l a t i o n s i n a c c o r d a n c e rithrtihdr 
p u r p o s e . Lay employees can b e d i s c i p l i n e d when t h e y make e r r o n e o u s snap d e r i s i o n s . 
Does MSPB t h i n k rt , i s exempt when i t e r r s a f t e r l o n g p r e m e d i t a t i o n ? 
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I t i s becoming apparent t h a t I n s t a l l a t i o n and MSPB p e r s o n n d do h a v e scmethlng 
t o h i d e . H i y n o t h a v e a h e a r i n g ? . .S ince MSPB d i s r e g a r d s t h e e v i d e n c e anywayj* MSPB 
c o u l d d i s r e g a r d t h e t r a n s c r i p t t o o , c o u l d n ' t i t ? Of c o u r s e . So what i s t h e r e t o 
h i d e ? The S t a t e o f Michigan unemployment compensat ion commission h d d a h e a r i n g . 
S ince t h e f e d e r d government p r e t e n d s I am u n a b l e t o work, I s e r v e d a subpena on 
Dr? H o l t ; i f h e h a s n o t h i n g t o h i d e , h e would c e r t d n l y show up I Bht h e d i d n ' t . 
Mr. Hoover and Ms. Bacon submit ted w r i t t e n s t a t e m e n t s t h a t t r i e d t o d v e r t a t t e n t i o n 
f r o m - t h e r e d I s s u e , j u s t a s .MSPB's 18 June 1981 s h a m d e s s d l e g a t i o n s b e a t around 
t h e bush . I f Mr. Hoover and Ms. Bacon h a d a n y t h i n g t h a t t h e y h o n e s t l y t h o u ^ i t would 
confirm my i n a b i l i t y t o work, c e r t a i n l y t h e y would come t o t h e unemployment c a s e 
h e a r i n g I I t r i e d t o s e r v e a subpena on Mr, Braun, b u t o o u l d n o t f i n d h i m , t h e n 
I was o n - p o s t s e r v i n g t h e v a r i o u s gubpenas. I d d s u c c e e d i n s e r v i n g Ms. Averhar t . 
But d d any o f t h e s e p e o p l e who d a i m I am u n a b l e t o work dhow up? 

What d o e s t h e i n s t a l l a t i o n so much want t o o o n c e d ? I a t t e n d e d t h e h e a r i n g . 
The a p p r o p r i a t e e v i d e n c e i n d u d n g t h e s t a t e m e n t s b y Mr. Hoover and Ms? Bacon was 
i n t h e r e c o r d . The h e a r i n g o f f i c e r asked me q u e s t i o n s . He d i s p l a y e d d e r t n e s s 
and competence b a s e d on .an o b j e c t i v e search f o r t r u t h . I t e s t i f i e d and answered 
t h e q u e s t i o n s h e r d s e d . * The r e t i r e d p e r s o n n e l o f f i d d (Mrs . Ooohran, a smoker) 
t o whose t e s t i m o n y t h e i n s t a l l a t i o n o b j e c t e d b y l e t t e r oame? She was t h e i n s t a l l a ­
t i o n s u p e r v i s o r o f management-employee r e l a t i o n s d u r i n g t h e e n t i r e p e r i o d May 1979 
t h r o u ^ i December 1980, i n c l u d i n g s i n c e 17 March 1980. She p r o v i d e d t h e p e r t i n e n t 
e v i d e n c e b a s e d on h e r y e a r s o f e x p e r i e n c e , i n c l u d i n g i n l e a v e a d m i n i s t r a t i o n . 

The h e a r i n g was 20 J u l y . Michigan h a s much unemployment and many a p p l i c a n t s . 
I t s e t an example o f t i m e l i n e s s t h a t MSPB o f f i d d s o b v i o u s l y c a r e n o t h i n g about . 
P e r h a p s t h e s tandard o f competence f o r Michigan examiners r e q u i r e s a b i l i t y t o 
grasp m d n p o i n t s and d e t d l s and draw i n f e r e n c e s i n a t i m e l y manner? ( A s a persoHnaL 
s p e d a l i s t , I s e t g r e a t s t o r e on s t a n d a r d s o f per formance ; t h a t h e l p s e x p l a i n t h y 
I r e p e a t e d l y a l l u d e t o such s t a n d a r d s . ) The Mich igan d e d s i o n was i s s u e d 30 J u l y . 
I t was i n my f a v o r . The i n s t a l l a t i o n r e q u e s t f o r r e h e a r i n g was d e n i e d 2 Sep 8 1 . 
The i n s t a l l a t i o n h a s f i l e d a n o t h e r a p p e d I 

Michigan t o o k 10 d a y s t o d e r i d e . On a s a f e t y m a t t e r , 24 h o u r s would b e enough. 
But compared t o t h e MSPB b e h a v i o r , Michigan s e t s a f i n e example; I f Mr. Baumgaertner 
had been rilling t o do h i s j o b and conduct a h e a r i n g , t h i s c a s e c o u l d h a v e been 
s e t t l e d b y May 1980. Then t h e I n s t a l l a t i o n oould be t h e o n e f i l i n g t h e a p p e d . 
I n t e g r i t y i s e v i d e n t l y t h e d i f f e r e n c e between who i s t h e a p p e l l a n t and tho i s t h e 
r e s p o n d e n t i n some c a s e s . ( I d i d n o t u s e d t o r e a l i z e t h a t , ! ) MSPB s t a n d a r d s o f 
performance m u _ t ( b e d e f e c t i v e i f t h e y a l l o w p r e r i d n g . o f f i d d s t o make d e d d o n s 
w i t h o u t "some a n a l y s i s o f t h e m e r i t s o f t h e agency a c t i o n " o r p e r s o n a l b e h a v i o r 
p u r p o r t i n g t o b e agency a c t i o n , o r i f t h e y p e r m i t d e r i s i o n s w i t h o u t a l l o w i n g " t h e 
m e r i t s " t o b e I n c l u d e d i n t h e r e o o r d . WLth p r o p e r s t a n d a r d s o f per formance , eachv 

o f t h o s e two. ( 2 ) a s p e c t s would b e taken c a r e o f b e f o r e i s s u a n c e o f a d e c i s i o n . 

I n t h e ICD-9-CM; "tobacco u s e , d i s o r d e r " i s l i s t e d between " d o o h o l abuse" 
and such a s p e c t s a s " c o c r i n e abuse?** " o p i o i d a b u s e , " and i l l u m i n a t i n g c a t e g o r y o f 
" h a l l u d n o g e n a b u s e . " The l a t t e r i n d u d e s "'bad t r i p s ' " and "LSD r e a c t i o n . 0 

T h i s r d s e s q u e s t i o n s : Are smoker h a l l u d n a t l o n s p s y c h e d e l i c ? Mhlle an "LSD 
r e a c t i o n " m i g h t be o n c e i n a l i f e t i m e , a r e smokers' minds m e s s e d up a t an e q d v d e n t 
d e g r e e o f s e v e r i t y e v e r y day? I f s o , such a s e r i o u s form o f i n s a n i t y would h d p 
e x p l a i n t h e i d e a t h a t f e d e r d employees c a n r d i s a b l e a co -worker f o r o v e r a y e a r 
with i n p u n i t y l l Are MSPB. d e c i s i o n s "bad t r i p s " ? ( T h a t n d ^ h t b e e x t e n u a t i n g ) 
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The Supreme Court u p h o l d s t h e right t o work i n many ways i n many c a s e s Tinder 
more than one c o n s t i t u t i o n a l and l e g d b a s i s . I t h a s even done so u n d e r t h e d a n s e s 
a g a i n s t b i l l s o f a t t a i n d e r * and a g a i n s t e x p o s t f a c t o l a w s . These p r i n d p l e s a r e 
noteworthy c o n d d e r i n g t h e MSPB. d i f f i c u l t y c o n c e n t r a t i n g on t h e i n s t a l l a t i o n c a s e 
a s made by t h e agency . I n i t s d s d d n f o r t h e 25 Jan 80 Gr ievance Repor t g u i d a n c e , 
and i n i t s e f f o r t t o s u s t a i n Dr, H o l t ' s unsupported and u n g u p p o r t a b l e l e g d o p i n i o n s , 
MSPB u s e d o t h e r r e a s o n s -than t h o s e d t e d b y i n s t a l l a t i o n o f f i d d s . I n s t a l l a t i o n 
o f f i d d s a r e w e l l aware t h a t b a s l n g t h e i r a c t i o n s a g a i n s t me due t o my g r i e v a n c e 
would be r e p r i s d f o r my g r i e v a n c e . Management r e f u s e s t o c o n f i r m t h a t t h e MSPB 
a l l e g a t i o n s o f t h e r e a s o n s f o r my absence a r e t r u e ; a s r e c e n t l y a s 17 Sep 8 1 , Mi*. 
Hoover d o e s n o t u s e even a s i n g l e o n e o f t h e 18 June 1981 r e a s o n s a s t h e b a s i s 
f o r my a b s e n c e . 

\toen MSPB f a b r i c a t e s ( o r h a l l u c i n a t e s ) t h a t 1979 g r i e v a n c e in format ior - r e n d e r s 
a p e r s o n u n f i t f o r d u t y a y e a r o r two l a t e r ( i n c o n s i s t e n t l y w i t h agency c l a i m s ) , 
t h e b i l l o f a t t a i n d e r and e x p o s t f a c t o p r i n d p l e s a r e seen a s a rise c o n t r o l 
mechanism a g a i n s t -"overbearing" government o f f i d d s . Vhen a l l e g a t i o n s a r e f a b r i c a t e d 
y e a r s a f t e r t h e f a c t , an i n t o l e r a b l e burden i s p l a c e d on t h e v i c t i m - o f such f a b r i ­
c a t i o n . S i n c e I had no way o f knowing t h a t MSPB would f a b r i c a t e d f f e r e n t r e a s o n s 
than u s e d b y t h e i n s t a l l a t i o n , I c o u l d n o t de fend a g a i n s t them i n my a p p e d s t o 
MSPB. ( I t i s o f c o u r s e I m p o s s i b l e t o f o r e s e e t h e c o n t e n t o f h a l l u c i n a t i o n s , e .g*. , 
how many snakes a victim-, o f d e l i r i u m tremens w i l l h a l l u d n a t e ; o r t h a t a d i v i s i o n -
wide ban on smoking would b e p r e t e n d e d . I t i s g r o s s l y u n f d r t o estpect a p a r t y t o 
a c a s e t o a n t i d p a t e and d e f e n d a g a i n s t n o n - e x i s t e n t m a t t e r s , whatever t h d r source— 
f d s i f i c a t i o n , d c o h o l i s m j drug abuse , m e n t d d i s o r d e r , i n c o m p e t e n c e , o r w h a t e v e r . ) 

whatever t h e source f o r retroactive d r i m s , t h e y are u n f d r . I f MSPB were t o 
a l l e g e t h a t i t s 18 June 1981 b r i e f on b e h a l f o f t h e agency were somehow b a s e d on 
l a w , I t s r e t r o a c t i v e a s p e c t s a r e u n c o n s t i t u t i o n d . ( T h e y c e r t a i n l y run a f o u l o f t h e 
FPM r e g u l a t o r y guidance t h a t employees b e a d r i s e d o f t h e r e a s o n s and g i v e n oppor ­
t u n i t y t o r e p l y — i n advance , n o t y e a r s a f t e r t h e f a c t . ) B u t on j u s t t h e c o n s t i ­
t u t i o n d a s p e c t a l o n e , r e t r o a c t i v i t y i s u n a c c e p t a b l e i n America. See C o n s t i t u t i o n , 
A r t i d e I , S e c t i o n 9 , and Ex p a r t e Garland, 4 W a l l . 333 ( 1 8 6 7 ) . I n Garland, t h e 
Supreme Court r u l e d on t h e ri_t t o work I n a n o t e w o r t h y manner?* The Court n o t e d 
t h a t p u n i s h i n g p e o p l e f o r p a s t a c t s n o t d e f i n e d a s i l l e g a l ^ a t t h e t i m e t h e y were 
committed i s -improper; (the r e q u e s t s f o r l a w enforcement i n my 1979 g r i e v a n c e were 
n o t i l l e g d a t t h a t t i m e ; t h e y a r e n o t now i l l e g d ; I t i s i m p o s s i b l e f o r r e q u e s t s 
f o r l a w enforcement t o be i l l e g d I t ) The Court r u l e d t h a t t h e g o v e m m e n t d a c t i o n 
" o p e r a t e s a s a l e g i d a t i v e d e c r e e o f p e r p e t u d e x d u s l o n . 0 (The 18 Jun 8 l MSPB 
argumentat ive b r i e f e x d u d e s me from working perpetual ly?" a s I t d o e s n o t I n s t r u c t 
r e a s o n a b l e accommodation o f handicap b g enforcement o f s a f e t y and o t h e r r u l e s . ) The 
Court a f f i r m e d t h a t " e x d u s l o n from?' any o f t h e p r o f e s s i o n s o r any o f t h e o r d i n a r y 
a v o c a t i o n s o f l i f e f o r p a s t . c o n d u c t can b e regarded i n no o t h e r l i ^ i t t h a n a s 
p u d s h m e n t f o r such c o n d u c t . " (The M S P B . d e d d o n d e a r l y a f f i r m s pun i shment f o r my 
e x e r d s l n g t h e right t o f i l e a g r i e v a n c e . I t I s d e a r t h a t a r e a s o n thy MSPB r e f u s e d 
t o examine t h e e v i d e n c e f o r r e p r i s d I s t h a t MSPB h a d d e d d e d on c o n d u c t i n g r e p r i s d 
o f I t s own! Of c o u r s e , t h e r e a s o n s """byv MSPB<may be b a s e d on e x p a r t e i n f o r m a t i o n 
o b t e i n e d from** agency p e r s o n n e l , o r s imply on r e a l i s t i c u n d e r s t a n d i n g - "that tire r e a s o n s 
a r e what l o c d p e r s o n n d h a d i n mind, though t h e y p r e t e n d o therf iLse?; 

Denying a f e d e r d employee p a y b e c a u s e o f p a s t a c t s i s u n c o n s t i t u t i o n d , a s 
conf irmed i n U . S . v . L o v e t t , 328 US 303 a t 315 (19-+6), w h e r d n t h e Supreme Court 
r u l ^ d t h a t " l e g i s l a t i v e a c t s , no m a t t e r *jfrat t h d r forrai, t h a t a p p l y d t h e r t o named 
i n d d v i d u d s o r t o e a s i l y a s c e r t e i n a b l e members o f a group I n such a way a s t o i n f l i c t 

?uni_hment on thenr w i t h o u t a j u d i d d t r i d are b i l l s o f a t t a i n d e r p r o h i b i t e d b y t h e 
b n s t l t u t l o n . " Both nonsmokers and a s t h m a t i b s a r e a "group" nho may want p r o t e c t i o n 

from endangerment, d i s c o m f o r t , and u n r e a s o n a b l e annoyance u n d e r AR 1 - 8 . 
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There I s no right t o smoke on o t h e r s . The r i ^ h t n o t t o h a v e t h e body 
touched I s o n e o f t h e o l d e s t and most b a s i c o f r i g h t s . The Army e x p r e s s l y s e t s 
an " u n q u a l i f i e d and a b s o l u t e " ban on such t o u c h i n g t h a t d o e s endanger , d i s c o m f o r t , 
o r u n r e a s o n a b l y annoy"? The mere e x i s t e n c e o f t h e r e g u l a t i o n conf i rms employer 
a u t h o r i t y t o ban a l l smoking, and t h a t i t i s n o t an "undue hardship . ."- p o i n t b y 
p o i n t , i f MSPB were right i n r e f e r r i n g t o a c l o s e d g r i e v a n c e a s b a d s f o r p l a c i n g * 
me on s i c k l e a v e , MSPB should have remanded t h e c a s e f o r s p e c i f i c p o i n t b y p o i n t 
t e s t i m o n y on each i t e m . I t should have r e q u i r e d t h e i n s t a l l a t i o n t o p r o v e *undue 
h a r d s h i p " i n s t e a d o f a c t i n g on an empty r e c o r d and making f a k e and absurd d a i m s 
denouncing normal techniques t h a t any p e r s o n n e l s p e d a l i s t h a s u n d o u b t e d l y seen 
u s e d t ime and a g a i n . 

A u s t i n v , T e n n e s s e e makes d e a r Army p r o b l e m s w i t h smoking t h a t were p u b l i c 
domdn knowLedge. S t o k i n g I s smoking, I n v o l u n t a r y o r o t h e r w i s e . Bo t in i n v o l v e 
exposure t o p o i s o n s and p a r t i c u l a t e s . I n d e e d , o f a l l p e o p l e , MSPB o u g t t t o b e 
f a m i l i a r rith p e r s o n n e l r u l e s . There i s "No cause b e c a u s e no change I n d r c u m -
s t a n o e s " a s d t e d i n FPM Suppl . 7 5 2 - 1 , S 3 - 2 b ( l ) . The harm-from* _mok__rg-has b e e n 
known f o r c e n t u r i e s , a t l e a s t s i n c e 1642. The I n s t a l l a t i o n h a s known s i n c e 1938 
t h e guidance a g d n s t s end ing p e o p l e ^ " e l s e w h e r e , " t h e p r i n d p l e a g d n s t " r e l o c a t i n g " 
a s r e j e c t e d i n t h e Gr ievance Report? Harm from t o b a c c o i s n o t h i n g new; AR 1 - 8 
d e a r l y c o n t e m p l a t e s such, and f o r b i d s I t . The d t e d EPM5 Suppl . I s a b a r t o t h e 
I n s t a l l a t i o n a c t i o n ; MSPB knows i t ? MSPB i s q u i t e w i l l i n g t o l o o k up r u l e s and 
c a s e s sua sponte t o support i t s p r e t e n s e o f i m p a r t i d l t y . Wiy i s MSPB so o n e ­
s ided? 

My s i c k l e a v e r e c o r d was exemplary. A s i c k l e a v e warr ing l e t t e r i s n o t 
even I s s u e d under TAOOM-R 6 0 0 - 5 , Chap. 14, e x c e p t when 4 0 o r more h o u r s o f u n e x -
p l d n e d s i c k l e a v e o c c u r s rithin a s i x jgonth p e r i o d . Up t b 17 Mar 8 o , I h a d n o t 
u s e d h a l f t h a t much i n my e n t i r e c a r e e r . I n d e e d , I had u s e d none u n t i l management 
worsened t h e c o n d t i o n s . Moreover, when I r e t u r n e d t o d u t y 19 Mar 8 0 , t h e n o r m d 
g d d a n c e on m e r e l y o n e ' s word was d l t h a t was required, assuming t h e employee h a d 
b e e n I n c a p a d t a t e d d u r i n g t h e a b s e n c e , *jfcich I was not," S e e p a r a . 1 4 - 1 5 . Ms. 
A v e r h a r t ' s p r e t e n s e t h a t day t o t h e c o n t r a r y r e f l e c t s d i s r e g a r d o f r e a l i t y . S i ck 
l e a v e i s n o t a l l o w e d e x c e p t " o n l y f o r s p e d f i e d p u r p o s e s , " none o f which r e l a t e 
t o d e d a r i n g a p e r s o n i n c a p a d t a t e d i n advance , e s p e d a l l y n o t due t o endangerteent 
r e s u l t i n g from smoking? Such i s n o t one o f t h e " g j e d f i e d p u r p o s e s . " MSPB i g n o r e s 
t h e one y e a r r u l e f o r t h e Command; t h e d i s a b i l i t y r e t i r e m e n t d e d s i o n ; t h e purposes*-
g d d a n c e ; AR 1 - 8 ; e t c . How raenp r u l e s does-MSPB i n t e n d t o u n l a w f u l l y r e p e d ? 
I s t h e r e any l i m i t ? I f so? what I s t h e l i m i t ? 

-&_!*_ r e g u l a t i o n s such a s t h e FpM* Suppl" o r q u a l i f i c a t i o n s t a n d a r d s wanf" t o 
d e c l a r e p e o p l e u n a c c e p t a b l e f o r employment, t h e y know how t o do s o . See t h e 
examples i n EPM Suppl 7 5 2 - 1 , S l - 3 a C 5 ) ( f ) , on "grand m d s d z u r e s " and S i - 6 d ( 3 ) on 
"s trong h o n d d d d tendencies." AR'1-8 r e c o g n i z e s t h e r e a l i t y t h a t p e o p l e may 
o f t e n b e s e n s i t i v e . to tobacco smpke. I f i t i n t e n d e d t h a t such b e s e p a r a t e d , i t 
would have s d d s o . I t d o e s n o t . I n s t e a d , i t c o n t e m p l a t e s en forcement c o n t r o l s 
on smoking. D e f i a n t smokers are n o t d t e d a s immune from d i s d p l l n a r y a c t i o n dhen 
c a u s i n g s a f e t y h a z a r d s o r endanger ing p e o p l e . P e o p l e a r e t o b e p r o t e c t e d l i k e 
" p r o p e r t y . " By ana logy , i f I were a g a s pump, management would p r o t e c t me. I f I 
were a g a s t r u c k moving around o n - p o s t , management, would p r o t e c t me. There would 
b e a b s o l u t e l y no f a b r i c a t i o n s and/qr h a l l u d n a t i o n s o f how much an "undue h a r d h i p " 
i t i s t o p r o t e c t t h e pump o r truck?1 Gas i s n o t a s m i l d I n i t s r e a c t i o n a s I h a v e 
b e e n ; i t would s imply e x p l o d e . I m e r e l y f i l e r e q u e s t s f o r p r o t e c t i o n , i n r e a c t i o n 
t o management-caused i n c i d e n t s . 

Page 5 8 o f ^ p a g e s . A f f i a n t ' s i n i t i d s : 



The smoker d e a t h r a t e i s d i s c u s s e d i n t h e T r a n s a c t i o n s o f t h e S o d e t y o f 
A c t u a r i e s , V o l . __Q__T; 1980, a t p a g e s I 8 5 - 2 6 I . The Table 9 a t p . 200 d t e s smoker 
m o r t a l i t y r a t e s f o r v a r i o u s c a u s e s o f d e a t h . The smoker d e a t h r a t e from* " M e n t d 
d i s o r d e r s and d i s e a s e s o f t h e c e n t r d n e r v o u s system" i s 2?4 t h a t o f nonsmokers . 
S d d d e i s 9J?0 h i g h e r ; d e a t h s fromimotor v e h i d e a c d d e n t s , 2?6 h i g h e r ; and be ing -
k i l l e d ( "homicide") 2?2 h i g h e r . Th*e v i c i o u s b e h a v i o r and v i l e mannerisms o f smokers 
a p p a r e n t l y r e s u l t s i n more than j u s t g r i e v a n c e s about smokers. "The l u n a t i c must 
b e a r t h e l o s s o c c a s i o n e d by h i s t o r t s , a s h e b e a r s h i s o t h e r m i s f o r t u n e s , " B h ^ y l s k i 
v . P a u l , 3 8 Mich App 6 l 4 a t 616 ( 1 9 7 2 ) . H o m i d d e a g a i n s t o u t - o f - c o n t r o l smokers 
i s e v i d e n t l y j u s t a n o t h e r " l o s s " t h a t some " l u n a t i o " smokers "must b e a r ? " S i n c e 
smoker m e n t d prob lems a r e " o b v i o u s l y widespread" wi th --ir-ritabll i-fcy" b e i n g a 
symptom-;" t h e h i g h e r h o m i d d e r a t e f o r smokers i s r e a s o n a b l y f o r e s e e a b l e a s a n o t h e r 
" l o s s " t h a t t h e i r p u s h e r s impose by,- the r e s u l t s . 

Dr. Tennant n o t e s t h a t employers "who d o n H want t o h a v e d o o h o l i c s working-
f o r them* should g e t o f snokers."* I t I s d s o d e a r f r o m - t h e e v i d e n c e t h a t emplojsers 
t&o d o n ' t want i n s a n e , s u i d d d , a c d d e n t - p r o n e , d o o h o l i c s shou ld d s o g e t rid o f 
smokers? I t may b e t h a t MSPB'> w a n t s i n s a n e , ' s u i d d d , a c d d e n t - p r o n e d o o h o l i c s on 
i t s r o l l s ; b u t i t i s o f f i d d Army p o l i c y t h a t we i n t h e Array want t o s e t a good 
example. To secure Array g o d s , I t i s o n l y needed t h a t t h e l o c d I n s t a l l a t i o n b e g i n 
t o comply w i t h I t s s t a t e d o b j e c t i v e s . A1 government I s r e s p o n r i b l e t o h o n o r I t s own 
" d e c l a r e d g o d s " and " a r t i c u l a t e d g o d s " and n o t $plt,e them, S t a n l e y v ; I l l i n o i s , 
405 US 645 ( 1 9 7 2 ) . The government i s t o honor * h a t i t h a s " i t s e l f d e f i n e d , " American 
T e x t i l e Mfrs . I n s t . v . Donovan, 69 is" Ed 2d 185 ( 1 9 8 1 ) . The l o c d TAOOM^B 600-5V 
Chapter 27, c o v e r s both' "Alcohol and Drug Abuse ." Paragraph 2 7 - 3 e d e f i n e s "Drug"-
a s "Any subs tance which b y i t s n a t u r e d t e r s t h e s t r u c t u r e o r f u n c t i o n i n t h e l i v i n g 
organism;" MSPB h a s t h u s f a r even r e f u s e d t o o o n s i d e r t h e f a c t s i n t h e c a s e ; w i t h o u t 
c o n s i d e r i n g t h e f a c t s , i t i s i m p o s s i b l e t o a p p l y t h e l a w . A l l e g a t i o n s - o f r e s 
j u d i c a t a a r e s imply premature b y f a r . 

t feat i s s t a t e d Command p o l i c y on d o o h o l i c s and a d d i c t s ? Paragraph 27-6 
s a y s t h a t "Alcoholism*, problem- d r i n k i n g , m i s - u s e o r abuse o f drugs--!-* en i l l n e s s 
and should b e t r e a t e d a s s u c h . " MSPB r e f u s e s t o a p p l y t h e r u l e . S t o k i n g t h a t 
endangers , d i s c o m f o r t s , and u n r e a s o n a b l y annoys r e f l e c t s m u l t i p l e m e n t d d i s o r d e r 
symptoms such a s "crav ing f o r t o b a c c o , " - ^ - d i f f i c u l t y c o n c e n t r a t i n g " on r u l e s , and 
" a n x i e t y " a n d / o r - u r r i t a b i l l t y " a t t h e p o s s i b i l i t y o f b e i n g c o n t r o l l e d . M e n t a l l y 
i l l smokers h a v e " a n - i l l n e s s and should b e t r e a t e d a s s u c h . " MSPB r e f u s e s . Sucbh 
m e n t a l l y i l l d c o h b l i c s and a d d i c t s " r i l l b e o f f e r e d a p p r o p r i a t e a s s i s t a n c e " f o r 
r e h a b l l i t a t l b n ' , n o t f o r c o n t i n u i n g t o endanger p e o p l e t o t h e p o i n t o f s l o k l e a v e . 
Does MSPB5 comprehend t h i s d e t a i l ? I f s o , ifcy i s n ' t i t e n f o r c e d , o r e v e n d i r e c t e d ' 
t o be? I f d c o h b l i c o r a d d c t e d smokers r e f u s e treatment^ " a p p r o p r i a t e d s d p l i n a r y 
a c t i o n w i l l be t a k e n , " says t h e l o c d p o l i c y . I t d o e s n o t s a y t o p u t c o - w o r k e r s 
o f d c o h o l i c o r a d d c t e d smokers on s i c k l e a v e . The l o c d r e g u l a t i o n comprehends 
cause and e f f e c t . Does MSPB?* 

P a r a g r a p h ' 2 7 - 7 i n d i c a t e s t h a t even " s u p e r v i s i o n " may h a v e such?problems, 
and i n s t r u c t s "middle management and s t a f f management-- t o b e " r e s p o n s i b l e for , , 
t h e i d e n t i f i c a t i o n o f and a p p r o p r i a t e a c t i o n taken a g d n s t t h o s e s u b o r d i n a t e s ? 0 

My 25 Aug 80 m o t i o n a s k e d f o r i d e n t i f i c a t i o n o f m e n t a l l y i l l smokers'? toy d i d 
MSPB I g n o r e t h e taot ion? U i y d o e s n ' t Dr. H o l t I d e n t i f y m e n t a l l y i l l smokers? 
Why d o e s n ' t t h e p e r s o n n e l o f f i c e o r t h e l e g d o f f i c e ask t h a t such i d e n t i f i c a t i o n 
occur? "What are t h e y a f r r i d o f ? Tflhat i s M9PB a f r r i d o f ? Do t h e y f e a r t h e r e a l i t y ^ 
t h a t t h e problem i s i n d e e d " o b v i o u s l y widespread"-and t h a t some o f them w i l l b e 
i m p l i c a t e d ? The h e a r i n g w i l l p r o v i d e answers . 
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The q u e s t i o n a r i s e s a s t o why MSpB h a s n o t r e t r a c t e d t h e f d s e s t a t e m e n t s 
i n t h e 18 Jun 81 b i l l o f a t t a i n d e r . The i n s t a l l a t i o n s a y s i t "cannot" ban smoking-
a s h a s been I t s p o s i t i o n a l l a l o n g , conf i rming t h a t d a i m s * o f "acceptance" o f t h e 
25 Jan 80 g r i e v a n c e r e p o r t a r e shams. l e t - M r , Manrose n o t i e e d Mr. Wertheim*s c l a i m s 
o f smoking b a n s . So why no r e t r a c t i o n ? The. p e n a l t y f o r f d d f i c a t i p n under 18 USC 
1001 I n v o l v e s 5 y e a r s i n p r i s o n . -Sfchat p e n d t y I s so severe?" I f MS>B a d m i t t e d 
i t s e r r o r s , t h a t would r e f l e c t b a d l y on i t s e l f . The risk o f such a s e v e r e p e n d t y 
I s so g r e a t MSPB d e a r l y p r e f e r s t h e Nixon approach o f s t o n e w a l l i n g , o f t o u t i n g 
i t o u t . The -humi l i a t i on o f a d m i t t i n g e r r o r i s what h a s p r e d u d e d r e t r a c t i o n . 

Mr. Shirock t h o u g h t h e o o u l d g e t away wi th h i s d e c e p t i v e d a i m s d s o . N o t e 
h i s 9 Sep 80 a f f i d a v i t . I t was u n d o u b t e d l y a b i g j o k e f o r him* t o p r e t e n d r e l e v a n c y 
o f OSHA s tandards i n t h e f a c e o f t h e same Examiner a s h a d d r e a d y r e j e c t e d h i s 
d a i m l I t ' s a big. j o k e t o p r e t e n d "random" 3LV s t u d e s a r e r e l e v a n t , ifcen h e and 
Mr. Hoover and o t h e r s a r e aware t h a t , even i f TLV's were r e l e v a n t , such s t u d i e s -
a r e u n p r o f e s s i o n d and i n c o m p e t e n t and argu ab ly f d s e u n d e r t h e d r c u m s t a i n c e s . 
As Mr. Hobver c o n f e s s e d t o 0WQP 19 Aug 8 0 , "So i n f o r m a t i o n i s a v r i l a h l e on t h e 
fumes t o which Mr.* P l e t t e n may hav*)%een e x p o s e d . " But w i t h t h e p o s d b i l i t y o f 
p r i s o n h a n g i n g o v e r Mr. S h i r o c k ' s head , h e i s b a c k p e d d i n g ? H i s 2 Nov 8 l n o t i c e 
t o t h e p e r s o n n e l o f f i c e c a r e f u l l y l i m i t s h i s c l a i m s o f s a f e t y t o t h e f o u r "contami­
n a n t s surveyed f o r i n t h e a r e a s s u r v e y e d . " He' no l o n g e r p r e t e n d s d e c e p t i v e l y t h a t 
TLV's r d a t e t o tobacco smoke c o n t a m i n a t i o n , b u t o n l y f o r " o v e r a l l q u a l i t y o f t h e 
d r , " p e r h i s 18 Nov 81 n o t i c e . O v e r a l l , a n i n d u s t r i d complex may b e s a f e ; b u t 
t h a t d o e s n o t mean t h e r e a r e n ' t any broken windows, backed Up s e w e r s , p r o t r u d i n g 
telephone p l u g s , e l e c t r i c d s h o r t s , dangerous a n i m a l s , e t c . Under p r e s s u r e and t h e 
p o t e n t i d f o r c r i m i n a l p r o s e c u t i o n , Mr. Shirock i s e d g i n g t o w a r d s t h e t r u t h , Wlth--
MSPBpower t o compel him* t o a t t e n d a h e a r i n g , h e ' l l l i k e l y admit what h e d e a r l y 
knows, TLV's are n o t r d e v a n t . 

Mr. Shirock v s . Mr. Wer-thelm. Of c o u r s e , Mr. Wertheimi h a s t h e " f u l l e q u i v a ­
l e n c e o f k n o d e d g e " o f t h e f d s e s t a t e m e n t s i n h i s 18 Jun 8 1 b r i e f f o r i n s t a l l a t l o t t 
p e r s o n a l b e h a v i o r . A t t h e h e a r i n g , t h e q u e s t i o n w i l l be a sked , what do l o c d 
o f f i d d s , t h i n k o f Mr. Werthedur f o r b e l i e v i n g them? Are t h e y applying^ t h e n o t o r i o u s 
p r i n d p l e , t h e r e ' s a s u c k e r b o m e v e r y minute? A t t h e h e a r i n g , w i t n e s s e s w i l l b e 
asked t o j u d g e documents f o r t h d r grasp o f r e a l i t y , - A document t o b e a s s e s s e d 
t h a t way rill i n c l u d e t h e 18 Jun 81 claims;* Dr. H o l t i s * so ^harp, h e can j u d g e 
\ fcether a p e r s o n n e e d s p s y c h i a t r i c h e l p j u s t b y r e a d i n g p a p e r s w i t h o u t e v e r so 
much a s a ndni-quaLm. H i s a s s e s s m e n t o f Mr. Wertheim: b a s e d on Mr. W e r t h d m ' s 
d a i m s rill b e m o s t i l l u m i n a t i n g - a b o u t both o f them? 

Dr. H o l t v s . Mr. Hoover . Mr. Hoover k e e p s d a i m l n g no ban on smoking h a s 
happened. He d e d e s a ban i n t h e P e r s o n n e l O f f i c e . Be works t h e r e . I s h e h a l l u c i n a ­
t i n g t h a t t h e r e i s no ban when t h e r e r e a l l y i s one—Mi-. Werthe im's d a i m ? Dr. H o l t 
w i l l b e asked t o I n d i c a t e h i s p r o f e s s l o n d answer o n whether t h e r e I s o r I s n o t 
such a h e d t h p r o b l e m I n v o l v e d . And on t h e u s e o f normal , s tandard p e r s o n n e l teeh-
d q u e s f o r c o n t r o l l i n g p e o p l e , t h e r e rill b e a l o t o f q u e s t i o n s on who h a s l o s t h i s r 
g r i p on r e a l i t y . Does t h e p e r s o n n e l o f f i c e s t i l l u s e t h o s e techniques*-with o t h e r 
p e o p l e ? How are s tandard t e c h n i q u e s an "undue hardsh ip"? Has MSPB o v e r t u r n e d any 
s u s p e n s i o n s o r r e m o v d s o f anybody o n such grounds? What about r e t h o u s a n d s o f 
d r t r a f f i c c o n t r o l l e r s ? How d o e s t h a t compare t o , a t m o s t , 2 , 0 0 0 smokers, a t 
TACOM? Wbuld a l l 2 , 0 0 0 r e f u s e t o c o o p e r a t e ? D o e s n ' t management d r e a d y da im* t h a t 
some do c o o p e r a t e , and t h a t some smoking i s a l r e a d y banned? D o e s Mr. WertheHa 
I n t e n d t o d i s r u p t t h e P r e s i d e n t ' s program*-for d e a l i n g w i t h t h e d r t r a f f i c con­
t r o l l e r s ? 
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